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Introduction: Accountability, informed
consent and clinician performance
information

Justin Oakley
Monash University Centre for Human Bioethics, Australia

Steve Clarke
Centre for Applied Philosophy and Public Ethics, Charles Sturt University
and Program on the Ethics of the New Biosciences, James Martin
21st Century School, University of Oxford, UK

Every few years a rogue doctor comes to prominence in the international
media. Some, like James Wisheart, the senior paediatric cardiac surgeon at
the centre of the Bristol Royal Infirmary Scandal are deemed to be plainly
incompetent to perform the operations that they have been undertaking.1

Others, like Jayant Patel, the surgeon at the centre of the recent scandal at
the Bundaberg Base Hospital in Queensland, Australia, appear from the
evidence to combine incompetence to perform operations undertaken with a
willingness to place their patients in situations of unnecessary risk.2 The focus
of the media on such sensational cases can obscure the fact that there are many
less newsworthy, but nevertheless incompetent, physicians practising.3

According to Atul Gawande, science and technology writer for the New Yorker:

In medicine, we all come to know such physicians: the illustrious cardiologist who has
slowly gone senile and won’t retire; the long-respected obstetrician with a drinking
habit; the surgeon who has somehow lost his touch. (2002, p. 89)

When people are faced with the prospect of having to undergo surgery,
they invariably like to be reassured that they will receive a high standard of
care. There are many variables that contribute to the determination of the
standards of care in a surgical operation. One of them is surgeons’ per-
formance ability. Surgeons vary considerably in their ability to conduct
particular operations. Some are outstanding performers, some are adequate
performers and some are inadequate. The performance of surgeons and
other medical professionals has become the focus of heightened public
scrutiny in recent years. While the work of professionals in healthcare
and other areas has long been monitored through peer review, highly
systematic measures of performance are now being developed, and there
is a growing international trend towards the public release of performance
information. Healthcare is in the vanguard of this movement, with the
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publication in many countries of aggregated information about outcomes
in different hospitals for a variety of medical procedures.

There is also an emerging trend towards publishing information about the
performance of individual clinicians. This modern trend can be traced back to
1991, when New York State published comparative performance data show-
ing individual cardiac surgeons’ mortality rates for coronary artery bypass
graft operations. A few other US states, including Pennsylvania and New
Jersey, subsequently published similar information about the performance
of cardiac surgeons. After lengthy research, the UK Healthcare Commission
launched a publicly accessible website in 2006 showing coronary artery bypass
graft survival rates for many individual cardiac surgeons in Great Britain, as
well as survival rates for aortic valve replacement surgery conducted by
particular surgeons. The Commission has described this initiative as ushering
in a new era of transparency, and as a step towards publishing similar infor-
mation on other clinicians and surgical specialties in the future (Healthcare
Commission, 2006).

Moves to publish individual surgeon performance information, presented in
ways intended to be useful for patients, have been made largely in response to
demands by regulators and the public for greater openness and accountability
in healthcare. The public reporting of such information has the potential to
enable healthcare regulators and the community to better determine the effec-
tiveness of healthcare funding, and can help to protect patients from avoidable
medical and surgical errors. The trend towards publishing clinician performance
information has been catalysed by a range of factors, including the rise of the
evidence-based medicine movement, which originated in Britain in the 1960s
(Parker, this volume), the availability of more sophisticated information tech-
nology, the increasing importance given to clinical governance and the develop-
ment of hospital ‘open disclosure’ policies (Barach and Cantor, this volume).

This collection brings together chapters that examine ethical and social
issues concerning the reporting of surgeon performance information. Sev-
eral of the chapters consider issues of accountability in medicine. Others
examine the relation between the publication of surgeon performance infor-
mation and the doctrine of informed consent. Others look at ethical and
social issues raised by the process of reporting surgeon performance infor-
mation. Public reporting of surgeon performance information is fast becom-
ing an international phenomenon. But there has been a striking lack of
sustained analysis and discussion of the ethical implications of this phenom-
enon. The present collection is intended to help redress this imbalance by
providing valuable new perspectives on the ethics of reporting surgeon
performance information. The richness and complexity of ethical thinking
that has been brought to bear on the ethics of reporting surgeon perform-
ance information by our contributors are evident in the chapters contained
in this collection.

2 Informed consent and clinician accountability



Ethical arguments for reporting clinician performance
information

There is a burgeoning literature in medicine and related fields on healthcare
quality and safety, clinical governance and audit, adverse event reporting and
evidence-based practice.4 The public release of individual surgeon perform-
ance information – instances of which are commonly known as ‘surgeon
report cards’ – is now being discussed and debated by surgeons, professional
associations, health administrators, patient support groups and policy makers
in a number of countries.5 A host of complex and interesting ethical questions
are raised by the public reporting of healthcare performance information, and
particularly, information about individual clinician performance.

Broadly speaking, the publication of performance information about indi-
vidual surgeons can be supported on three different ethical grounds. First, public
reporting of such information enables patients to make better-informed deci-
sions about surgery, and so providing patients with these details can be a way of
respecting or enhancing their autonomy, a widely accepted ethical demand in
medicine (Beauchamp and Childress, 2001). Second, publishing such informa-
tion helps fulfil surgeons’ professional obligations to be accountable to the
community, by giving the community the means to determine whether surgeons
are providing services to the requisite standard, under which the community has
typically agreed to grant them a monopoly of expertise. And third, the public
release of clinician performance information has the potential to improve the
overall quality and safety of surgical care, as public scrutiny provides surgeons
with further incentives to improve their performance, and makes it more
difficult for substandard individual surgical performance to be concealed within
the overall results of a surgical unit. This last ethical argument about quality and
safety is sometimes supplemented by an economic argument for the conclusion
that the overall quality of surgical care will increase, as better-informed con-
sumers seek out better-performing surgeons and avoid surgeons whose per-
formance is relatively poor. It is important to assess the strength of all three
arguments along with other rationales for publishing performance information
on individual surgeons. Different rationales may have different implications for
what sort of information is to be collected and published, what format the
information is to be presented in and what uses it is intended to have.

Autonomy-based arguments, for the conclusion that surgeon performance
information should be published to help patients make more informed decisions,
seem naturally to support providing patients with access to relatively fine-grained
information about significant surgical outcomes – such as each surgeon’s mortal-
ity and/or survival rates for a particular procedure. This is because it seems that such
information can help patients gain a clearer understanding of the risks involved in
undergoing that procedure with a given surgeon (however, see Clarke, this
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volume). Providing these sorts of details can also assist patients to make better-
informed choices between available surgeons, as well as to make better choices
between particular forms of surgery and available non-surgical alternatives.6

Autonomy-based arguments for public reporting can be developed through
the familiar notion of informed consent. According to the standard account of
informed consent, the information patients must be provided with to enable
effective informed consent includes information about the significant risks
associated with the procedure, along with information that the patient regards
as material or relevant to their decision. The risks involved in undergoing a
surgical procedure will vary, according to which surgeon performs that pro-
cedure. So, providing patients with information about the performance abil-
ities of individual surgeons should be understood as an essential part of the
informed consent process (Clarke and Oakley, this volume).

Given the autonomy-based rationale for publishing surgeon performance
information, developed through the notion of informed consent, it is partic-
ularly important that individual surgeon data are presented accurately and in
ways that make such data readily comprehensible by patients. Some patients
might regard performance information as relevant to a decision about which
surgeon they prefer to carry out a procedure (where a choice of surgeon is
available to them), whereas other patients might see this information as
material to their decision about whether to have the procedure or to have a
non-surgical alternative. In any case, providing this information to patients
who value it is clearly part of enabling patients to provide what Faden and
Beauchamp (1986, p. 299) call ‘autonomous authorization’ to the procedure,
even in cases where the presence or absence of this information would not lead
the patient to change their mind about surgery, or about which surgeon they
prefer to undertake the procedure.7

The second argument for public reporting of surgeon performance data is
based on the ethical obligation professionals have to the public, to be account-
able for the standard of their work. It is widely accepted that surgeons have a
general obligation to be accountable to the community. This obligation is
sometimes claimed to be met by the collection of surgeon performance data for
internal purposes and traditional peer review. However, the professional
accountability argument emphasizes what is owed to the community in return
for the monopoly of expertise on the provision of surgical procedures that the
community allows the surgical profession to have. Those who become sur-
geons are selected from the rest of the community and are given extensive
training to carry out procedures which others typically are not allowed to
perform. On the professional accountability argument, this monopoly of exper-
tise and service provision that surgeons are entrusted with creates a reciprocal
obligation for surgeons to allow, and indeed to assist, the community to
determine whether the services provided by surgeons are of the required stand-
ard. Public reporting is an indispensable means of meeting this obligation.

4 Informed consent and clinician accountability



On the professional accountability argument for publishing clinician per-
formance information, less fine-grained performance information may suffice
for identifying clinicians whose performance is substandard. This argument
might therefore support public reporting of clinician performance in terms of
broad categories – such as whether a clinician’s performance is within or below
acceptable standards – rather than in terms of a table comparing each sur-
geon’s mortality rates. Providing patients with opportunities to discuss the
surgical outcomes of practitioners whose performance is within acceptable
standards could also become less important on this approach than it might be
given the autonomy-based rationale.

The third argument for publishing surgeon performance information holds
that public reporting improves the overall quality and safety of surgical care.
This argument would naturally seem to support the collection and presenta-
tion of fine-grained information about clinician performance – such as the
mortality and/or survival rates of each surgeon – to the extent that publishing
such information, in a manner enabling meaningful comparisons between
surgeons, helps provide surgeons with an additional incentive to improve
their performance and to avoid poor performance. This rationale might also
be thought to justify moves to rethink the distribution of surgeons, in ways that
promote the overall improvement of surgical care.

The quality improvement argument for public reporting has a natural
affinity with utilitarian approaches to ethics, where right actions or policies
are those that maximize overall utility. Proponents of this form of argument
can point to evidence from long-standing public reporting schemes, such as
that in New York State, that the publication of individual surgeon performance
information leads to a long-term increase in the overall quality of surgical care
provided to the community (Peterson et al., 1998; Chassin, 2002; Marshall and
Brook, 2002; Hannan et al., 2003). While there is evidence to support this
contention, the mechanisms through which public reporting may improve
clinician performance have yet to be determined. In New York State, some
surgeons with below-average performance improved their outcomes after the
advent of public reporting, and several surgeons with consistently poor per-
formance had their operating privileges restricted or left the profession
altogether.8

Whether surgeon performance information is to be published to enable
more informed patient decisions, to meet clinicians’ professional accountabil-
ity obligations, to help drive quality improvement by healthcare providers or
for some combination of these reasons, bears on how the success or otherwise
of publishing such information is to be understood and assessed. Empirical
research into the extent to which patients make use of such information,
and of the ways that they use it, is crucial to determining the success of
public reporting, on both the autonomy-based rationale and the quality
improvement argument. However, such studies might be less relevant for the
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professional accountability rationale, which can be expected to lead to greater
emphasis on research into how regulators and healthcare administrators
respond to published information on individual clinician performance.
Nevertheless, policy makers in this area will typically be guided by more than
one of the three goals we have described.

The types of ethical rationale given for public reporting also bear on the
relevance or otherwise of various objections to the publication of such infor-
mation. For instance, the worry that surgeons protect their report cards from
negative outcomes by avoiding high-risk patients is directly relevant to evalu-
ating the utilitarian quality improvement rationale for public reporting, as this
worry claims that report cards result in worse outcomes for many patients.
However, this concern might be less important on an autonomy-based ration-
ale for public reporting, where better-informed patient decision-making is
aimed for, quite apart from any resultant improvement in overall surgical
care. Should this concern turn out to be well founded, then utilitarian and
autonomy-based arguments may give conflicting directives about whether
surgeon-specific performance information ought to be published. In that
case, reaching an overall assessment of this question will require determination
of the plausibility and relative importance of these approaches, in general.
There are analogous debates about the principles of autonomy and beneficence
in medical ethics, whose directives will sometimes, but not always, converge
and so resolving certain ethical problems in patient care may require settling
the proper role and relative strength of these considerations.

Many regard disclosures of performance information on cardiac surgeons as
the first step towards providing the public with performance information on
other types of surgeons, such as orthopaedic and vascular surgeons, and on
other medical professionals, such as obstetricians and cardiologists. Public
reporting of individual cardiac surgeon performance information is also
widely seen as a test case for professionals in fields other than healthcare,
such as lawyers and teachers, and so the issues addressed here also have
relevance for many professionals outside medicine. If the publicizing of per-
formance information on individual cardiac surgeons is perceived as being a
success, then pressure may soon be brought to bear on lawyers, nurses,
accountants and members of many other professions to make individual
performance information available to the public.

Historical background to surgical outcomes reporting

While the monitoring of surgical outcomes is a topic that has attracted much
recent attention, it is also a topic with a rich history. The first person to system-
atically collect and report data on surgical outcomes is generally agreed to be
Florence Nightingale, who is better known as a pioneer of nursing. Nightingale,
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who was Britain’s chief military nurse during the Crimean war, instituted a series
of reforms in the sanitary conditions of military hospitals and barracks that
dramatically reduced mortality rates in the British military.9 In 1855, 6 months
after arriving in Scutari, the main British hospital in the Crimean war,
Nightingale’s efforts resulted in a reduction of military hospital mortality rates
from 42.7 per cent to just 2.2 per cent (Cohen, 1984, p. 101). As part of her
programme of reform of military hospitals in the field and at home, Nightingale
employed ‘coxcomb’ diagrams10 and tables of comparative data to record and
publicize mortality rates as well as other outcome measures. Following the
success of these reforms, Nightingale started an ambitious campaign for the
collection of uniform hospital and surgical statistics in civil hospitals. As a result
of her efforts, comparative statistics for hospitals in London and for some British
provincial hospitals for the years 1861–1865 were collected and published in the
Journal of the Statistical Society of London (Spiegelhalter, 1999, p. 49).

Whereas Nightingale initiated what might be termed an ‘epidemiological’
approach to surgical audit, the US physician Ernest Avery Codman initiated a
‘clinical’ approach to audit (Spiegelhalter, 1999, p. 45). From 1900 onwards,
Codman promoted the ‘end-result idea’ (Kaska and Weinstein, 1998). This is:

The common-sense notion that every hospital should follow every patient it treats,
long enough to determine whether or not the treatment has been successful, and then
to inquire ‘if not, why not?’ with a view to preventing similar failures in the future.
(Codman, 1934, pp. v–xl)

Although this idea seems commonsensical today, at the beginning of the
twentieth century it was highly controversial, and Codman drew attention to
its controversial implications by resigning from the Massachusetts General
Hospital in protest at the seniority system of promotion, which he held to be
incompatible with the end-result idea (Kaska and Weinstein, 1998).

In 1911 Codman founded the private Codman Hospital to develop and
promote the end-result idea, bypassing the Massachusetts medical system
(Kaska and Weinstein, 1998). Unlike Nightingale, who preferred to work behind
the scenes, Codman courted controversy. In 1915 he unveiled an 8-foot high
cartoon at a public meeting, satirizing the Boston medical establishment as using
unproven techniques to acquire golden eggs (large fees) from residents of the
Back Bay area in Boston, who are depicted as an ostrich with its head in the sand,
ignorant of the quality of available physicians and the efficacy of their techni-
ques. Codman was subsequently sacked as a Harvard instructor and in 1918 his
hospital closed (Spiegelhalter, 1999, p. 53). Today, Codman’s ideas find a more
receptive audience and his reputation has been much restored. Since 1997 the
US Joint Commission on Accreditation of Health Care Organizations (2006) has
awarded annual Ernest Amory Codman Awards for ‘. . . achievement by organ-
izations and individuals in the use of process and outcomes measures to improve
organization performance and quality of care’.
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Modern developments

The efforts made by Nightingale and Codman, in collecting and publicizing
healthcare performance information, were exceptional in a long era in which
performance information was not systematically collected or disseminated. It
is only in the last 15 years that we have seen the emergence of a new trend in
which performance information is increasingly collected and reported to the
public (particularly in the United States and the United Kingdom). In the
opinion of Marshall et al. (2003), it is inevitable that this trend will continue.

In the United States there is a plethora of performance information that has
recently been made available, produced by state governments, employers, con-
sumer advocacy groups, the media and private enterprise. Perhaps the most
characteristic feature of contemporary performance measurement in the United
States is its diversity. Information is now available about the comparative per-
formance of hospitals, health insurance plans and individual physicians (Marshall
et al., 2003). Examples include Healthscope, a service provided by the Pacific
Business Group on Health, a consortium of Californian employers who aim to
improve the quality of health care for their employees and Californian residents in
general (www.healthscope.org), and Healthgrades, a private company that sells
comparative information on hospitals (www.healthgrades.com). Perhaps, how-
ever, the best known and most widely discussed initiative in American perform-
ance measurement is the New York State Department of Health (2005a) ‘report
cards’ on coronary artery bypass graft operations. These reports, which have been
issued since 1991, compare the risk-adjusted mortality rates of individual sur-
geons in New York State who conduct this form of heart surgery.

Cardiac surgeons’ mortality rates for coronary artery graft surgery (CABG)
have been at the forefront of individual clinician performance reporting, in
part because this operation is one of the most commonly performed operative
procedures in the Western world today (Marasco and Ibrahim, this volume).
Extensive clinical databases have been created that monitor patient outcomes
for CABG in different hospitals. These databases concentrated on mortality
rates, because mortality is an outcome that can be accurately defined and
verified, which helps with making reliable comparisons between different
healthcare providers.11 These clinical databases provided the foundation for
the development of more sophisticated databases for the monitoring and
public reporting of individual cardiac surgeons’ outcomes for this procedure.

There have also been developments in public reporting of healthcare out-
comes in Canada. For example, a comprehensive report showing hospital-
specific outcomes for various cardiac procedures (including CABG surgery) in
Ontario was published in 1999 by the Institute for Clinical Evaluative Sciences,
Toronto,12 and some Canadian hospitals have websites reporting their outcomes
for various procedures. These initiatives are aimed primarily at improving the
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accountability of Canada’s national health system by making the use of public
funds more transparent, and so less emphasis is placed by these reports on
facilitating patient choice between different hospitals. Nevertheless, there is
evidence that some healthcare providers have responded to public reporting
of hospital outcomes by developing various quality improvement activities
(Tu and Cameron, 2003; Morris and Zelmer, 2005).

In the United Kingdom, performance measurement has been developed in a
much more centralized and coordinated way than in the United States. Unlike
the laissez-faire United States experience, major developments in performance
measurement in Britain have resulted mostly from shifts in government
policy.13 Smith (2005) identifies three phases in the recent history of healthcare
performance measurement in the United Kingdom, the ‘command-and-control
era’, the ‘market era’ and the ‘regulatory era’. In the command-and-control era
of the 1980s, the modest amount of performance information collected was
gathered for the purposes of enabling decision-making in a centralized National
Health Service (NHS). In the early 1990s, the prevailing government ideology of
centralized command was replaced by one of attempting to emulate the private
sector. Performance indicators were developed that were intended to further the
functioning of an ersatz market, in which competition between health author-
ities was engendered in order to enable market mechanisms to function so as to
improve the quality and efficiency of health services.

Following the election of the Blair Labour Government in 1997, a new
emphasis on establishing formal mechanisms to ensure the accountability of
health authorities brought performance measurement to centre stage in
healthcare policy. Currently, every NHS organization is rated on a scale
between zero and three stars on the basis of a number of performance measures
(Smith, 2005, p. 216). A huge impetus for this turn to accountability in
medicine was provided by the paediatric cardiac surgery scandal at Bristol
Royal Infirmary from the late 1980s to the mid-1990s, and the subsequent
government Inquiry chaired by Sir Ian Kennedy.14 During this period, two
paediatric cardiac surgeons at Bristol Royal Infirmary had particularly high
mortality rates for certain surgical procedures carried out on infants with
congenital heart defects, with the mortality rates for these surgeons at one
stage being five to six times the UK average for those procedures. These
problems were not widely known (and the children’s parents were unaware
of them), until anaesthetist Dr Stephen Bolsin, who had been collecting out-
come data on procedures performed by these surgeons, presented these data to
hospital management. However, faced with a lack of intervention by the
hospital Chief Executive, Dr Bolsin took his concerns to the Department of
Health, and then to the UK General Medical Council (GMC), who initiated an
Inquiry. The GMC inquiry found the surgeons guilty of serious professional
misconduct, and one of them was consequently deregistered (see Bolsin, 1998;
Bolsin and Freestone, this volume). Sir Ian Kennedy’s 2001 Report from the
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subsequent government inquiry located the source of the Bristol tragedy in the
insular and conformist ‘club culture’ of the NHS and argued for a sea change in
the culture of medicine in the United Kingdom (Neil et al., 2004, p. 266).

Although the main trend in British performance measurement has been the
development of performance indicators at the institutional level, there have been
some recent initiatives in the dissemination of individual level performance
measurement. The Bristol Inquiry did not specifically recommend the publica-
tion of surgeon-specific performance information, but this Inquiry undoubtedly
accelerated moves to make such information available to patients (see Smith,
1998). In January 2002 the then Secretary of Health, Alan Milburn, announced an
agreement with the Society of Cardiothoracic Surgeons (SCTS) to publish mor-
tality rates for all British cardiothoracic surgeons. He also indicated that more
information regarding individual consultant outcomes would be made available
over time (Neil et al., 2004, p. 266). In March 2005, The Guardian used Freedom
of Information legislation to obtain surgeon-specific data on CABG mortality
rates (not all of which were risk adjusted) for many UK cardiac surgeons, which
the newspaper published during that month. In 2006 we saw the launch of the
UK Healthcare Commission website (which they jointly developed with the
SCTS) showing surgeon-specific survival rates for CABG and aortic valve
replacements, for UK cardiac surgeons. The Commission envisages broad-
ening this initiative to other surgical specialties in the future. Also, the NHS has
announced an internal reporting system to identify surgeons who spend too
long on certain procedures,15 and the UK Royal College of General
Practitioners is proposing to introduce a scheme whereby clinics are rated by
an expert panel on a three-star scale, according to the level of service they
provide for patients, and clinics will be encouraged to publicize their ratings.16

So far, in Australia, there have been only tentative steps in the development
of clinician performance measurement and reporting. In 2003, the Victorian
Department of Human Services began to publish annual reports on public
hospital cardiac units (in which unit-level data are de-identified) (Reid et al.,
2005). In Western Australia a state-wide audit of surgical mortality has been
established (based on a modified version of an established Scottish model)
(Reid et al., 2005). Surgeon-specific mortality rates are to be published, but
individual surgeons will not be identified. Participation in this audit is volun-
tary, but high (96%). The Royal Australasian College of Surgeons has endorsed
the Western Australian audit as a model for future surgical mortality audit in
Australia and New Zealand (Thompson et al., 2005), and this model has now
been adopted in South Australia, Tasmania, Queensland and New South Wales.
Also, the Australian Commission for Safety and Quality in Health Care is
developing a National Cardiac Procedures Register, to record de-identified,
risk-adjusted information on the outcomes of a number of procedures,
including coronary artery bypass graft surgery (Neil et al., 2004, p. 267). And,
a report by the Australian Government’s Regulation Taskforce has recently
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recommended that the government allow public reporting of hospital-specific
outcome data for a variety of treatments (Banks et al., 2006).

There have been calls to publish surgeon-specific performance data in
response to the recent scandal involving surgeon Dr Jayant Patel – mentioned
earlier – at Queensland’s Bundaberg Base Hospital, between 2003 and 2005.17

Dr Patel had very high mortality and complication rates for many surgical
procedures during this period, and the subsequent Queensland Government
Inquiry into his activities has recommended that Dr Patel’s conduct be inves-
tigated by the police in relation to several offences, including manslaughter
(Davies, 2005, p. 191). The associated Forster Review into administrative,
management and performance systems at the Queensland Health Department
recommended that quality reports on surgical and other outcomes in
Queensland hospitals be published annually (Forster, 2005, p. 338), and
Queensland Health is establishing a process for the development and regular
publication of such reports. This process is being overseen by the Health Public
Reporting Advisory Panel, an independent committee set up in February 2006
by the Queensland Minister for Health, and this committee is also investigating
how such reports might best be presented to the public (Scott and Ward, 2006).

These public reporting initiatives in cardiac surgery have prompted moves to
publish performance information on other surgeons. For example, vascular
surgeons18 and colo-rectal surgeons19 in the UK are investigating the publication
of the surgeon-specific performance data that is currently collected. Clinician-
specific performance information is now being published in non-surgical spe-
cialties. The New York State Department of Health (2005b) has been publishing
individual cardiologists’ risk-adjusted mortality rates for angioplasty since 2001,
and the UK Association of Cardiothoracic Anaesthetists are developing a surgi-
cal outcomes database suitable for producing performance information on
individual anaesthetists (Marasco et al., 2005, p. 1001). Australian and New
Zealand obstetricians have also discussed the feasibility and desirability of
collecting and publishing performance information on individual obstetri-
cians.20 Many of the above groups have developed databases monitoring patient
outcomes, not always clinician specific, but there are moves towards the latter.
Indeed, some practitioner performance information is starting to appear in
professions other than healthcare. For example, disciplinary findings against
individual lawyers are published in NSW21 and in Florida.22

Further issues in reporting surgeon performance information

While many regard informed patient decision-making, accountability in
healthcare, and quality improvement as worthy ideals, there is much debate
about how these values might be justifiably promoted. And so, the reporting of
performance information raises a cluster of interrelated issues. Most of these
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issues are discussed in the chapters of this volume. The issues to be introduced
here are (1) what data to report, (2) considerations of justice, (3) public vs.
institutional reporting, (4) level of information, (5) understanding of risk
information, (6) defensive surgery, (7) trainee surgeons, (8) the doctor–patient
relationship and (9) the public’s use of performance information. This is by no
means an exhaustive list of issues that are relevant to the implementation of
performance measurement regimes. Issues not taken up here, but which are
worthy of consideration, include whether or not reporting should be manda-
tory, what sorts of incentives should be provided to encourage better perform-
ance,23 and whether or not professional organisations have a duty to encourage
public reporting.

A primary issue is the question of (1) what data to report. In the case of
cardiac operations such as the coronary artery bypass graft, there is usually a
not insignificant chance of mortality, and, given that prospective patients are
almost invariably concerned about mortality, this is a measure of performance
that there are good grounds to report. There are other aspects of surgery that
might seem less worthy of reporting, even if they are easily measured. For
example, Clarke and Oakley (this volume) consider whether or not the average
chest scar width after healing, following a coronary artery bypass graft, should
be reported. Undoubtedly, some prospective patients would consider this
information relevant to their decision to have surgery, or their choosing one
surgeon over another, but many patients would not. Many other pieces of
information that could be considered relevant to some patients’ decision
making might also be collected. Because coronary artery bypass grafts are a
reasonably common form of surgery, sufficient comparative information
about the performance of coronary artery bypass grafts can be collected to
provide statistically significant information to patients. Other operations are
less common. Should information be provided to patients regarding the
performance of uncommon operations, where the inferences that can be
drawn from such information can only be speculative?

One reason to think that the state should not always collect and provide
performance information, wherever and whenever it is requested, is that we
should be sensitive to (2) considerations of justice. It would be very costly to
attempt to accommodate each and every request for information about the
performance of a given class of physicians, and we have to consider whether or
not the cost of collecting such information is justifiable, when available funds
might be better spent seeking to achieve other ends. However, in a reasonably
well-funded medical system, it may be justifiable to collect and provide at least
some performance information.

It might be argued that concerns about accountability to the public can be
addressed without the (3) public reporting of performance information.
Performance information can be used internally to ensure accountability
within hospitals, and within larger systems of medical administration such as
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the NHS in the United Kingdom. While this is a possibility, it is one which
works best in circumstances where the public has a high degree of trust in such
institutions. In situations such as that in which Britain has found itself follow-
ing the Bristol Royal Infirmary scandal, and in which Australia has found itself
following the recent scandal in surgery at Bundaberg Base Hospital, public
confidence in medical governance is eroded, and it is not plausible to think that
accountability may be ensured unless the mechanisms to ensure accountability
are made transparent to the general public. In a recent study, Hibbard et al.
(2005) provide evidence for the importance of public reporting of hospital
performance information. Hibbard et al. (2005) argue that public reporting
promotes better-informed consumer choice, that concern for institutional
reputation is an effective stimulator of quality improvement, and that public
reporting stimulates efforts to improve quality because of the existence of
professional norms regarding standards of service provision and of effective
governance.

A hotly contested issue, which is unlikely to be resolved in the near future, is
that of the appropriate level of information to be collected and reported (4).
Performance information may be collected at the state level, the district level,
the hospital level, the unit level and the individual level. Undoubtedly, the most
contentious issue here is whether or not performance information on individ-
ual clinicians should be made public. Those who oppose the publicizing of
individual-level information such as Levy (this volume) are concerned that this
may result in adverse health consequences for patients who may become less
able to access the best-performing surgeons. A second concern is that such
information is potentially misleading, as surgical outcomes are the result of
teamwork, and the reporting of individual level-information could mislead
patients into thinking that surgical outcomes are solely the result of the skill of
a surgeon. Proponents of publishing individual level information argue that
consumers are entitled to suitably fine-grained information, and that unit-level
data can also be misleading in cases where a very poorly performing surgeon’s
performance data is ‘washed out’ by the performance data of other members of
a unit. Acknowledging the extent to which surgical outcomes are a result of
teamwork is important, however, surgeons are an especially important part
of operating teams, so it seems that information about surgical performance is
information that may be useful to prospective patients, even if it needs to be
acknowledged that the performance of surgeons is modified by the ability of
the teams that are available to them. One way in which the teamwork dimen-
sion of individual surgeon performance is implicitly acknowledged, in the New
York State Department of Health (2005a, b) report cards, is by breaking down
information about the performance of particular surgeons into information
about their performance at different hospitals in which they may operate.

Another issue that has inspired much debate is the way in which perform-
ance information is to be presented (Walton, this volume). Opponents of the
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publicizing of performance information often argue that the public cannot be
expected to understand complicated displays of comparative performance
information (5), and may be liable to make bad decisions as a result of their
misunderstandings. For example, patients may infer that, because one surgeon
has a higher mortality rate for an operation than another surgeon, the former
surgeon is therefore inferior to the latter, at least in respect of ability to conduct
the operation in question. However, the former surgeon may have a higher
mortality rate than the latter because he or she takes on riskier patients than the
former. A solution to this problem is to provide risk-adjusted information.
Whether or not performance information has been, or can be, properly risk-
adjusted is a matter of debate. Matters are further complicated when we
consider psychological evidence, which suggests that all of us are prone to a
variety of interpretive errors when it comes to interpreting statistical informa-
tion (Clarke, this volume). One way of addressing such worries, at least to
some extent, is to provide less fine-grained information. The British ‘three-star
system’ of rating NHS units (and the similar approach used to rate some
surgeons between 2004 and 2006) on a scale of between zero and three stars
is one example of a coarse-grained system of presenting comparative perform-
ance information.

Arguments about the efficacy of risk adjustment loom large in debates about
what has come to be referred to as the ‘defensive surgery objection’
(6) (Oakley, this volume; Nagasawa, this volume). Proponents of this line of
objection argue that publishing of surgeon performance information leads
surgeons to avoid taking on risky patients. Opponents of the defensive surgery
objection respond that, if risk-adjustment is properly undertaken and properly
understood, then there is no reason to believe that defensive surgery will
occur. Some proponents of the defensive surgery objection are sceptical about
whether surgeon performance information can be risk-adjusted accurately.
Undoubtedly, the publicizing of surgeon performance information could lead
to the practice of defensive surgery, but whether it actually has done this is
unclear (Oakley, this volume). And, nor does it seem that it will do this under all
possible risk-adjustment regimes. We might imagine some circumstances in
which surgeons were highly rewarded for taking on risky patients and in which
surgeons might be tempted to practice the opposite of defensive surgery, i.e.
‘offensive surgery’.

Another line of objection to public reporting of surgeon-specific perform-
ance information is that it may impact negatively on the training of new
surgeons (Eyers, this volume) (7). The disclosure of performance information
on trainees is problematic in several ways. Firstly, there may not be sufficient
information on trainees, or indeed on newly qualified practitioners, to yield
reliable data. Secondly, if patients are aware of the fact that trainees are often
less able to perform certain operations than experienced surgeons, then it may
be hard to find patients willing to be operated on by trainees. Thirdly, if
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prospective surgeons form the view that a report cards system is likely to
disadvantage them, then they may be deterred from entering the profession,
and the standard of available surgeons may drop in the long run. These lines of
objection could be met, at least to some extent, by providing economic
incentives to those who do agree to be operated on by trainee surgeons
(Clarke and Oakley, this volume).

Another issue raised by performance measurement and reporting is the
effect that it may have on the doctor–patient relationship (8). One question
here is whether or not the trust of patients in their doctors is enhanced or
diminished by the publishing of performance information (Macintosh, this
volume). A related issue is whether or not doctors themselves should be
expected to reveal performance information to patients. In standard concep-
tions of the informed consent process (e.g. Wear, 1998), it is a doctor’s duty to
disclose relevant information to patients before a decision to undergo surgery is
made, and it is a doctor’s duty to ensure that such information is contextualised
in such a way that it is comprehensible. However, it may not be realistic to expect
that a surgeon with poor performance indicators, or one who works in a unit or
a hospital with poor performance indicators, will provide patients with a fair
contextualization of such performance information. They may be motivated to
attempt to provide spurious explanations for apparently poor performance
statistics, instead of contextualizing these in an unbiased way. To the extent
that we are worried about this possibility, we should consider ways of involving
third parties in the informed consent process.

A final issue worth mentioning is the question of whether or not the public
will make use of performance information (9). To date, available empirical
evidence suggests that prospective patients do not often make use of perform-
ance information. Nevertheless, patients typically report that they are pleased
that performance information is available (Walton, this volume). This may
suggest that they value public reporting of performance information as a
means of ensuring accountability, rather than as useful information when
deciding whether or not to undergo a particular operation with a particular
surgeon. It may be that, as the influence of the ethos of medical paternalism
wanes and as patients become more used to making informed decisions about
medical procedures, more patients will attempt to incorporate performance
information into their decision-making procedures.

Further discussion of all the above issues will be found in the chapters
contained in this collection. The collection is divided into three sections. Part I
concentrates on issues of clinician accountability. It includes chapters by
Michael Parker, Neil Levy, Tom Sorell, Merrilyn Walton, Paul Barach and
Michael Cantor, and Stephen Bolsin and Liadain Freestone. Part II contains
chapters considering the nature and moral significance of informed consent, in
light of new demands for performance information on institutions and clini-
cians. It includes chapters by Steve Clarke and Justin Oakley, Merle Spriggs,
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David Neil, David Macintosh, Steve Clarke, and Adrian Walsh. Part III com-
prises chapters focusing specifically on the disclosure of individual surgeon
and hospital performance information. It contains contributions by Silvana
Marasco and Joseph Ibrahim, Rachel Werner and David Asch, Paul Aylin,
Justin Oakley, Yujin Nagasawa, Tony Eyers and Ian Freckelton.24

Notes

1. Mr Wisheart’s mortality rate for paediatric atrioventricular canal surgery was recorded
as being six times the UK average in an audit in 1993 (Bolsin, 1998, p. 370). He was
struck off the medical register following an inquiry conducted by the UK General
Medical Council Professional Conduct Committee (Bolsin, 1998, p. 372).

2. The Queensland Public Hospitals Commission of Inquiry (Davies, 2005) was promp-
ted by allegations made regarding Dr Patel’s conduct at the Bundaberg Base Hospital.
It found that Dr Patel conducted surgical procedures that ‘ . . . were beyond his
competence, skill and expertise’ and that ‘As a result of negligence on the part of
Dr Patel, 13 patients at the Base died and many others suffered adverse outcomes’
(Davies, 2005, p. 190). A victim of a botched operation conducted by Patel, com-
menting on the reckless attitude of Patel towards his patients, described him as a
sociopath who became a psychopath when he came to Australia (Sandall, 2005, p. 12).

3. According to Gawande, between three and five per cent of practising physicians are
unfit to see patients (2002, p. 94).

4. For example, see: Corrigan et al. (2001); Epstein (1995); Schneider and Lieberman
(2001); Kohn, Corrigan and Donaldson (2000); Leape and Berwick (2005);
Mohammed et al. (2001); Sharpe and Faden (1998); Rubin and Zoloth (2000);
Goodman (2002); Ashcroft and ter Meulen (2004).

5. For example, see Bridgewater et al. (2003); Hughes and Bearham (2005); Keogh et al.
(2004); Chassin, Hannan and DeBuono (1996); Chassin (2002); Kennedy (2004);
Marshall et al. (2000).

6. The goal of helping patients with such choices also provides a rationale for enabling
patients to discuss surgeon performance information with a practitioner who is
independent of the surgeon who may conduct a particular operation.

7. The autonomy-based rationale might appear to entail that there is no ethical case for
publishing surgeon-specific performance information in countries with national health
schemes like those of the UK, Canada, and Australia, where choice of surgeon is usually
not available to patients lacking private health insurance. Alternatively, this rationale
might be thought to support the provision of such performance information, but only
to privately insured patients in those countries. However, the importance of patients
autonomously authorizing a procedure to be performed on them indicates that there is
still a plausible autonomy-based rationale for making surgeon-specific performance
information available to patients in countries with national health schemes, whether or
not those patients have private health insurance and choice of surgeon.

8. One clear way in which performance statistics can be improved is by increasing the
volume of operations conducted. High volume hospitals have consistently demon-
strated lower than average mortality rates for a variety of different surgical
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procedures (Begg and Scardino, 2003). Patients improve their chances of surviving
an operation by making sure that it is conducted at a hospital that conducts many
such operations. They improve their chances of survival even further by choosing
to be operated on by a surgeon who performs the operation in question frequently
(Birkmeyer et al., 2003). Hu et al. (2003) argue for a more extreme conclusion than
Birkmeyer et al. (2003). Their study of radical prostatectomy outcomes suggests
that, after we adjust for physician volume, hospital volume is not significantly
associated with patient outcomes.

9. Hungarian physician Ignaz Semmelweis also used systematic data collection to
reduce the mortality rate of infants from puerperal fever at the Vienna General
Hospital in the late 1840s. Semmelweis’s careful observations revealed a correlation
between unhygienic practices like inadequate hand-washing and the transmission
of puerperal fever. The more hygienic policies he instituted reduced the ward’s
mortality rate from 12 per cent to 2 per cent (see Nuland, 2003).

10. Also known as ‘polar area diagrams’, these are an early form of the now much more
common pie chart.

11. There is some dispute about how and when to attribute the occurrence of death to an
operation, as when a patient dies several months after the operation, and where there
may be further medical complications. The mortality rates shown in the New York
State cardiac surgeon report cards reflect deaths up to 30 days following CABG surgery.

12. See Naylor and Slaughter (1999). The 2nd edition of this report was published in
May 2006 (see Tu, Pinfold, McColgan and Laupacis, 2006).

13. One notable private initiative in Britain is ‘Dr Foster’. See www.drfoster.co.uk.
14. See Bristol Royal Infirmary Inquiry. Learning from Bristol: the report of the public inquiry

into children’s heart surgery at the Bristol Royal Infirmary 1984–1995. 2001. Command
Paper: CM 5207. Available from: http://www.bristol-inquiry.org.uk/index.htm.

15. The Sunday Times, 2 July 2006.
16. The Times, 6 June 2006.
17. See Clarke, Oakley, Neil, Ibrahim (2005), and further discussion in Hughes and

Mackay (2006).
18. See The Vascular Society of Great Britain and Ireland, National Vascular Database

2002, available at: http://www.vascularsociety.org.uk/NVD2002.pdf; and Fourth
National Vascular Database Report 2004 (published February 2005). Available at:
http://www.vascularsociety.org.uk/nvdr2004.pdf.

19. See Thompson (2004).
20. Discussions of the possibility of developing a report cards system for obstetricians

took place, in the context of a general debate about the possibility of report cards
systems being introduced in Australia, during the Royal Australian and New
Zealand College of Obstetricians and Gynaecologists, Annual Congress, 2005,
following a presentation on the use of individual surgeons’ report cards in the US
and the UK by one of the editors of this volume (Steve Clarke). See Konkes (2005).

21. See NSW Office of the Legal Services Commissioner, Disciplinary Register. http://
www.lawlink.nsw.gov.au/olsc/nswdr.nsf/pages/index.

22. See The Florida Bar, Lawyer Regulation. http://www.floridabar.org/tfb/TFBLaw
Reg.nsf/E0F40AF2C23904C785256709006A3713/12E6C80E88BA08FD85256B2F
006C9D15?OpenDocument.
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23. The most commonly considered incentive is, unsurprisingly, a financial one. In the
US there is currently much debate regarding the possible implementation of ‘pay
for performance’ (or ‘P4P’) schemes. See, for example, Glastris (2005).

24. The editors wish to thank Tom Campbell, Steve Matthews and Daniel Star for their
helpful comments on this Introduction.
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Part introduction

Accountability

In the United Kingdom a key driver of reforms in healthcare has been the
public perception that there has been a failure of regulatory mechanisms
in healthcare. These concerns were particularly focused on the Bristol Royal
Infirmary scandal. The ‘Kennedy Report’ from the subsequent national inquiry
into this scandal concluded that the culture of medicine required systematic
change. In particular, the Report recommended that the conformist ‘club
culture’ of the British National Health Service be transformed into a
‘patient-centred’ culture in which the quality and safety of medical services
becomes of paramount concern and the potential for substandard service to be
provided and for attempts to hide evidence of substandard service is mini-
mised (Bristol Royal Infirmary Inquiry, 2001). The broad thrust of the
Kennedy Report was that this transformation is to be achieved by the use
of mechanisms designed to ensure accountability. Although the Kennedy
Report did not specifically recommend that surgeon-specific performance
data be publicly released, it recommended (among other things) the publica-
tion of performance indicators that would enable evidence of underperform-
ance to be identified early on, and would help improve healthcare safety and
quality by discouraging underperformance in the medical system (Bristol
Royal Infirmary Inquiry, 2001). The key recommendations of the Kennedy
report were taken up enthusiastically by the Blair government, which has
generally been in favour of establishing formal mechanisms to ensure account-
ability in the public sector (Smith, 2005).

The first three chapters in this initial section of this book can be understood
as reactions to this new era of accountability. Our first chapter is by Michael
Parker, who considers the connection between patient-centredness and the
movement towards evidence-based medicine. He supports the provision of
performance information, including performance information on individual
surgeons to patients, but argues that there is a danger of becoming fixated on
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patient choice. He reminds us that a public medical system should be devel-
oped with due regard to considerations of justice and fairness. Neil Levy is also
concerned with the just distribution of health resources. He worries that the
publicizing of individual surgeons’ performance information may lead to the
exacerbation of injustices in the distribution of healthcare resources, and
argues that we should have report cards on institutions but not on individual
surgeons. Our next contributor, Tom Sorell, has a different reaction to the
development of a patient-centred culture. In his view the Kennedy report is
much too sanguine about the capacity of unified mechanisms of accountability
to address problems in healthcare delivery. He distinguishes between safety
and egalitarian ideals as goals of new accountability measures, and argues that
accountability initiatives should place improving patient safety ahead of
redressing power imbalances, where these goals conflict.

Merrilyn Walton identifies ways in which current ‘report cards’ on surgeons
fail to enable genuine patient choice. She argues for systemic changes in the
ways in which patients are enabled to participate more effectively in decision-
making about their healthcare outcomes, which she sees as a means to enhan-
cing patient trust in doctors and in hospitals. Paul Barach and Michael Cantor’s
chapter focuses on the detail of mechanisms of accountability. They consider
the process of reporting adverse events in medicine, where the focus has
sometimes been on faulty healthcare systems, rather than on the performance
of individual clinicians. They discuss a variety of benefits and drawbacks for both
doctor and patient that result from the disclosure of adverse events, and argue
that disclosure can help to mitigate the damage caused by such events. Stephen
Bolsin and Liadain Freestone also consider the process of monitoring perform-
ance in healthcare. They argue that mechanisms of performance monitoring
should be extended to all health care workers. They further argue that devel-
oping a culture of transparency in healthcare must include creating a culture in
which healthcare workers are trusted to regularly report ‘local data’.
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Clinician report cards and the limits
of evidence-based patient choice

Michael Parker
University of Oxford, UK

Evidence-based patient choice

The concept of ‘evidence-based patient choice’ brings together two devel-
opments of ethical importance in contemporary medicine: evidence-based
medicine and the growth of patient-centredness (Parker, 2001). The concept
of evidence-based medicine, whilst problematic in many respects, encapsulates
the belief that decision-making in medicine should be justified on the basis of
good-quality evidence for the effectiveness of the intervention rather than on
the basis of tradition, established models of practice, clinician preference and
authority or other grounds. Patient-centred medicine too has arisen out of a
concern with, and a critical response to, traditional medical practice and in
particular to its over-emphasis on the authority of the health care professional.
To some extent, this latter development has been driven by broader social
changes outside medicine including a greater willingness to challenge the
decisions of professionals including those of health professionals and to
require such decisions to be both accountable and transparent. It is also related
to relatively rapid developments in medical science and technology, which
have created, along with social changes, an ever-increasing range of ethical
questions with regard to which patient values vary significantly. Thirdly, and
related to the other two, the move to patient centredness, and indeed to
evidence-based medicine, has also been driven by increased media attention
on developments in medical technology and by public and media discussion of
scandals in medicine and in medical research. Advocates of patient-centred
medicine argue that the best protection for patients from excessive paternalism
is to be gained by emphasizing the central role of patients in decision-making
about their clinical care. The concept of patient-centred medicine complements
that of evidence-based medicine therefore, by requiring that healthcare decisions
are not made on the basis of tradition or clinician preference but on the basis of
the patient’s own values.

Taken together, these two ideas which have a natural affinity, mark a signifi-
cant shift in thinking about the relationship between health professionals and
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their patients (Hope, 1997, p. 1). Evidence-based patient choice requires that
patients are informed about the various courses of action available to them and
about the evidence for and against these options, and are supported in the
making of choices on the basis of their own values and beliefs. An interesting
aspect of this combination of movements is that it brings to the fore the
importance in the doctor–patient relationship of the complementary roles of
ethics and communication. The requirement that clinicians be both able and
willing to justify their suggestions and recommendations, the requirement to
support patients in their decision-making and the recognition that such deci-
sions involve the making of value-judgements bring with them an implicit claim
that the doctor–patient encounter should be deliberative (Emanuel and
Emanuel, 1992). Taken seriously, evidence-based patient choice has the poten-
tial to enhance the power of patients and aid the development of an increasingly
informed patient-centred healthcare (Elwyn and Edwards, 2001).

The widening circle of evidence

Until recently, the implications of the move to evidence-based patient choice had
largely been conceptualized in terms of the combination of an emphasis on the
importance of patients being at the centre of decision-making, with a requirement
that, in the making of such decisions, patients be informed in ways that they can
understand about the nature of the proposed intervention. This has been taken to
mean that patients should be informed about the details of the diagnosis and
prognosis and the likely prognosis if the condition is left untreated, options for
treatment or management, including the option not to treat, the purpose and
details of the treatment itself including common and serious side effects, the
likely benefits of treatment and so on (General Medical Council, 2000).

Recently, however, driven to some extent at least in the United Kingdom by
official reports such as that of the Bristol Inquiry (Bristol Royal Infirmary
Inquiry, 2001), the circle of evidence considered to be potentially relevant to
evidence-based decision-making has begun to widen to include evidence of
other kinds, such as information about the overall quality of care provided by
a particular institution and, more controversially, information about the
specific skills, experience and training of individual health professionals, i.e.
about the particular clinician available to carry out a proposed procedure. One
manifestation of this has been the growing use of clinician report cards on the
performance of individual surgeons, particularly in cardiac care (Neil, Clarke
and Oakley, 2004). In the United States for example, data on the risk-adjusted
mortality rates of individual cardiac surgeons has been available to the public
in New York State and Pennsylvania for the past 15 years and in New Jersey for
10 years. In the United Kingdom, until recently, a more limited, star-based,
form of information about the performance of cardiac surgeons using
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coronary artery bypass graft, as an index procedure, had been in place since
2004. This star-based system categorized surgeons into those who ‘failed’, ‘met’
or ‘exceeded’ the standards of the Society of Cardiothoracic Surgeons. In April
2006, however, the UK Healthcare Commission published surgeon-specific
report cards listing the risk-adjusted survival rate, using coronary artery bypass
graft as an index procedure, for each surgeon. This new system is currently
voluntary (Healthcare Commission, 2006). In other countries too, initiatives of
this kind are in place or are being considered.

The call for the widening of the circle of evidence to be provided to patients
has been supported by many practitioners (Bolsin and Freestone, this volume)
and bioethicists (Clarke and Oakley, 2004). Clarke and Oakley have argued
that, as the risks associated with a procedure vary significantly depending
upon which surgeon is carrying it out, such information ought to be made
available to patients who are making decisions about whether, and where,
to undergo surgery. Despite the fact that the risks associated with a procedure
depend significantly upon the experience, training, and skills of the clinician
performing it, patients are for the most part, with the notable exceptions
described above, only provided with information about the generalized,
population risk associated with procedures, based on average mortality and
success rates across clinical and healthcare settings and not on the risks
associated with actual procedure-practitioner combinations. This
averaged risk information will, in virtually all cases, be a significant over-or
underestimate of the likely success or failure of the procedure when carried
out by particular practitioners and will therefore, Clarke and Oakley claim,
distort rather than inform patient choices. If policy makers and health
professionals are serious about patient choice and about the claim that
such choice should be ‘evidence-based’, Clarke and Oakley argue, they should
ensure that all relevant evidence is collected and made available to those at the
centre of decision-making, i.e. patients themselves. Information about the
skills, experience and success rates of the practitioner who would carry out
the procedure is relevant in just this way and should therefore, they argue, be
made available to patients.

Ethical justifications for the widening circle
of evidence-based patient choice

The ethical justifications for widening the circle of evidence available
to patients fall into three main categories. The first of these comprises argu-
ments based, as we have seen above, on the importance of respect for patients’
values and for their interest in making informed decisions about important
events in their own lives, such as whether or not to undergo major surgery based
on these values. This brings with it an obligation on health professionals
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to ensure that patients are provided with, and helped to understand, informa-
tion material to the decision at hand (Clarke and Oakley, 2004). This means, it
is argued, that such patients should not only be provided with information
about the generalized risks associated with a treatment but also provided
with specific information about the evidence regarding the risk of under-
going a particular treatment with a particular health professional in a
particular institution. That is, they should be provided with accurate infor-
mation, or as close to accurate as possible, about the risks that they will in
fact face. As risks can vary significantly between practitioners, such infor-
mation is highly relevant to the decision at hand and should be both
collected and made available. This suggests that respect for patient choice
brings with it a responsibility on the part of those who offer and provide
healthcare to collect such information in a systematic fashion and to make it
available in a form understandable and accessible to those who need to
make such decisions. The decision about what information is material
should moreover, it is argued, be made by those most likely to be affected
by the decision at hand and not by healthcare institutions or doctors
themselves. This implies a responsibility to provide a reasonably inclusive
range of information.

The second category of ethical argument in favour of the widening circle
of evidence comprises those suggesting that the collection and availability of
information about the performance of health professionals will have the
effect of improving performance, avoiding significant harms, and improving
the care of patients. Such arguments will sometimes draw upon evidence
such as that provided by the Bristol Report suggesting that the collection of
performance data leads to better standards of practice, greater efficiency,
improved safety and better patient care (Bristol Royal Infirmary Inquiry,
2001). These improvements will, it is argued, accrue because: surgeons will
be better placed and motivated to monitor their own performance; health-
care institutions such as hospitals will be better able to monitor the perform-
ance of their employees where necessary intervening to improve standards
by, for example, providing training; and because of the combined influences
of greater competition between health providers and increasing patient
pressure for improvements in care and access to better experienced health
professionals. These arguments are different to those based on the impor-
tance of choice and might even on occasion conflict with them. Were it, for
example, to turn out that collecting and using such statistics improved
practice only when combined with limited patient choice, i.e. where the
choices of individual patients were restricted in order to obtain a greater
public benefit, e.g. through weighting access to the best surgeons to benefit
the most vulnerable patients, this would imply a tension between arguments
for the use of report cards based on choice and those based on the achieve-
ment of benefits.
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The third category of ethical argu ments in favour of report cards and hence
of the w idening circle of evidence, ar ises neit her out of the importa nce of
re sp ec t fo r p a t i en t c ho i ce no r o u t of co nc er n t o i m pr o v e s t a nd a rd s o f ca re
but rather out of co mmitmen ts gro un ded in pro ce du ra l co ns ide ra tion s su ch
as the importance of open ness, transp arency and de mocratic accountability
i n t h e m a n a ge m en t of pu b l ic i ns t i t u t io n s. W h i l st su ch a rg um e nt s m ig h t in
p ra ct i ce b e cl o se l y a l l ie d t o a b e l ie f t h a t g re a t er o p en ne s s a nd a cc ou nt a b i l i t y
w o ul d e nh a nc e pa t i e nt c ho i ce a n d l ea d t o im p ro v ed st a nd a rd s o f ca r e, t he y
ca n no t b e fu l l y id en t if i ed w i t h t h em a s t h es e t h re e se t s o f c o ns i d er a t i o ns m a y
w e l l o n o cc a si o n a l l c om e i nt o co nf l i ct . I t m i g ht , hy p ot h et i c a l l y , fo r e xa mp l e ,
b e po ss i bl e f or a n i ns t it u t i on t o b e b o t h t ra n sp a re n t a n d a cc o u nt a b l e i n it s
decision-making and yet, for its decisions, whilst made on the basis of infor-
mation collected on report cards, to lead to reduced rather than increased
choice for individual patients. This mig ht happen if, for example, as I sug-
gested above , a policy was develo ped that ruled out certain choi ces to indi -
viduals on the ground s of justice or fairne ss, or on the basis of need . What is
more, whilst such decisio ns might be mad e openly , transpare ntly and
accountab ly, they might hypo theticall y lead to an overall reductio n in the
standard of care or the provisi on of less than optima l care fo r similar reaso ns,
e.g. a parti cular health care system might come to the con clusion that moral
principle s such as fairne ss , on the basis of the high-qu ality informati on about
experti se and performa nce provided by report cards, are more importa nt,
within certain limits, than the total health benefit of an intervention. Arguments
for report cards based on claims about the importance of openness, transparency
and accountability are therefore different to those in the other two categories in
important respects.

Whilst these three types of argument are different, they need not, in prac-
tice, come into conflict. Indeed, advocates of report cards argue that their
introduction will enhance choice, improve practice, and increase account-
ability.

Main arguments against the use of report cards

A number of potential practical difficulties with the use of report cards have
been identifie d (Marasco and Ibrah im, this volum e). Thes e difficulti es have
important moral implications. Perhaps the most important of these, partic-
ularly with regard to arguments based on the importance of report cards to the
enhancement of informed patient choice, arises out of a concern with the
possibility that the data collected and made available in the form of report
cards might be misinterpreted by patients and or by their family practitioners,
and have the potential for patient decision-making to be less rather than more
evidence-based as a result. This might be because of the difficulties of making
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such data acces sible in patie nt-friend ly langu age. It mig ht also be because of
the complexi ties in the data itself or arise out of its mean s of collect ion. Ho w,
for example, is a patie nt to draw con clusion s about parti cular proced ures
based on informati on about specific but differe nt ‘index ’ proced ures such as
the UK’s choi ce – coronary artery bypass graft? Is the process of ‘in terpretatio n’
or ‘translat ion’ here likely to be any more reliable or mean ingful than in the use
of gen eralised risk infor mation? It seems hi ghly likely that such data would be
misinte rpreted.

A secon d bu t related practical difficulty with the report cards sy stem is the
need to find ways of ens uring that the data are not manipulate d, e.g. through
the avoidan ce of di fficult pro cedures or parti cularly vulnerab le cases, through
increased defensive medicine, where doctors and institutions tend only to take
on cases that have the potential to enhance their rating or, through other
met hods (Nagasawa, this volume) .

A third practical difficulty is that, unless a great deal of high quality public
consultation is carried out, there is the danger that report cards will not
provide the kinds of information that is actually relevant and important to
patients’ choices. If the aim of the report card approach is to enhance patient
choice and to ensure that patients are enabled to make choices based on their
values, this requires that the information collected is in fact relevant to the
actual values and concerns of patients. Put crudely, doctors can be good and
bad for all sorts of reasons and skilled or unskilled in all sorts of respects.
They may be unsympathetic to patients, they may talk too much or too little,
they may have strong views about abortion or about smokers, they may, or
may not, have particular religious views. Given this, and the fact that, for
many patients, such information may be of importance in their decision to
accept or refuse treatment, this raises the question of whether patients
should be able to have access to a very wide range of information about
their doctor? Or should patients have access to information relevant to
accepted ‘success rates’ only where such success is measured in medical
terms? If so why? If patients are to be denied information that they would
find material, this implies that moral principles other than patient choice are
being imported. But, if the claim of those supporting report cards is that it
ought to be for patients themselves to decide what information is material to
them and to their decision, should this argument not be followed to its
conclusion and patients enabled to have very high levels of access to infor-
mation about health professionals?

The practical difficulties discussed above are clearly of moral signifi-
cance and they gesture towards a number of more specifically moral argu-
ments, all closely related to empirical claims, against the introduction of report
cards, such as: arguments about whether patient choice will, in fact,
be enhanced, arguments about whether standards will actually rise in the
way predicted and arguments about the potential for greater injustice.
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Greater patient choice?

On first glance, notwithstanding the difficulties set out above, the argument
that the collection of and making available to patients of this data will
enhance patient choice seems strong. Clarke and Oakley are surely correct
when they argue that information about the skills and experience of the
clinician who will actually carry out a proposed intervention is material to
the patient’s decision about whether or not to proceed, whatever the
relevance of other information about clinicians. Before the argument that
patient choice is going to be enhanced by the introduction of report cards
can be accepted, however, the actual scope of the likely choices available to
patients as a result of the introduction of report cards needs to be consid-
ered. Patient choice might be enhanced by an innovation in a number of
different respects: by the availability of a greater range of choices, through
the availability of better quality information about the choices already
available or through some combination of the two. What new kinds of
choices are likely to become available to patients through the collection and
publication of data on surgeon’s success rates? If a patient has already
decided to go ahead with treatment, or has no choice about this, he or
she will have an interest (all other things being equal) in being treated by the
best available surgeon and will not willingly choose a poor or untrained
clinician unless other factors are involved such as cost, distance to travel,
time to wait, etc. The kinds of choices which will in fact be available to such
patients in this regard will inevitably depend, however, upon the extent to
which a public healthcare system, or indeed the free market, is capable of
supporting the free movement of patients. It will certainly not be possible
for all patients to gain access to the best surgeon(s) and in most cases it is
likely that patients will have very little increased choice other than within a
very restricted range, i.e. whilst they may be able to get a different surgeon,
they are unlikely to be able to get a significantly better one. This means that
in many, probably most, cases the choices available to such patients will
continue to be very limited and are likely to come down to decisions about
whether or not to proceed with the clinician that they have been allocated or
who happens to be available. This suggests that the only realistic sense in
which patient choice will be ‘enhanced’ by the existence of report cards is
through the availability of greater information about the real risks of
proceeding with a particular clinician, or very narrow range thereof. This
is as Clarke and Oakley claim, a significant enhancement of patient choice,
because even if it doesn’t lead to more choice, or a greater range of choices, it
does have the potential to lead to more informed choices. This may, however,
be of little comfort to those who are in urgent or unavoidable need of
treatment and whose real freedom of movement or choice is limited.
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Will the standard of care actually rise if data is published?

A second argument both clinicians and bioethicists have made in favour of the
introduction of report cards is that their introduction will lead to improve-
ments in the standard of care both for individual patients and for patients
overall. The Bristol Inquiry found there to be reasonably good evidence that
the collection of data and its availability for clinicians themselves does have the
potential to play a role in improving standards of care (Bristol Royal Infirmary
Inquiry, 2001). If true, this would argue strongly in favour of the collection of
such data and in favour too of its availability for use by health professionals and
healthcare providers. It remains unclear however, whether the disclosure of
such information, once collected, to patients themselves, can be justified on the
grounds that it will increase standards of care. Indeed, there seem to be
reasonable grounds for being sceptical about this.

Some of these grounds have been alluded to above and are difficult to
disentangle from arguments about choice or justice. For example, if as
seems likely, an increase in choice for some patients leads to a decrease in
choice for others, notably the poor and otherwise disadvantaged, it is
possible that not only might the standard of care available to these partic-
ular patients fall but the standard of care overall might very well fall too.
The advocates of report cards argue, as did the Bristol Report, that stan-
dards of practice of individual surgeons are likely to rise as a result of the
collection of this data and its use in their training. These are empirical
claims related to the quality of care experienced by patients, but when
assessing such care it will be important to consider both evidence about the
standards of individual surgeons and also about the systemic implications of
report cards. For while it might be the case that individual surgeon practice
improves as a result of the introduction of report cards, the overall quality of
the service at a population level might decline. This might be for any one of a
number of reasons: waiting lists may increase, and the availability of certain
types of care, and their availability to certain groups might be affected with
knock-on effects for others. Furthermore, if, as a result of concerns about
their ranking, hospitals and individual clinicians avoid risky, difficult or
‘futile’ interventions, this too may lead to lower standards of care overall
and, whilst it might in theory be possible to mediate this distortion by
weighting cases, this will not be a simple matter. These are, of course, all
empirical claims but the argument here is that it will, in any empirical
assessment of the quality of care available to patients, be important to include
all relevant factors.

A rather more mundane reason why standards of care might not rise as a result
of the introduction of report cards is that the time and other resources required to
establish and maintain the report cards, and to disseminate their contents to
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patients, will be significant. This will be time that could otherwise be spent
supporting patients, carrying out treatments or offering them real alternatives.

Justice and fairness

The third of the main ethical principles upon which the introduction of report
cards might be justified is on the importance of fair and transparent processes in
healthcare systems. In this regard, the use of report cards might be argued to
represent part of a broader move towards the development of fair, reasonable
and transparent decision-making in healthcare management and practice.

I alluded in the previous sections to the fact that one concern about any
system of healthcare allocation based on informed patient choice is that those
who are less well informed, have fewer relevant skills and confidence, or who are
discriminated against institutionally on other grounds will receive a lower
standard of care, in some cases perhaps even failing to access any care at all.
Those who are by contrast educated, confident, mobile and skilled will be likely
to obtain access to better care, perpetuating existing injustices and potentially
creating new ones. In addition to the impact on individual treatment, this is
likely to lead to the creation more broadly of multi-tier health provision with
lower standards of care provided to those who are less informed and powerful,
which would not be compatible with a fair, reasonable or even transparent
healthcare system. There is already some empirical evidence that this kind of
effect exists in relation to clinician report cards. In a study carried out in New
York State looking at the selection of cardiac surgeons, Mukamel, Weimer and
Zwanziger found that low education patients, particularly those who were black,
were more likely to be treated by surgeons of lower quality. The authors
hypothesize that this might be because of high demand for good-quality sur-
geons and the fact that this means they have to turn down patients (Mukamel,
Weimer and Zwanziger, 2004/5, pp. 435–46).

Given that the best surgeons will be likely to be a limited resource, the use of
report cards will raise questions of distributive justice and of systemic or
structural inequalities. How exactly in practice ought the time of skilled
clinicians to be allocated? Should this be on a first come, first served basis,
on the basis of need, cost effectiveness or on the basis of some other principle?
It is unlikely that a system based on the free market is going by itself to lead to a
fair distribution of healthcare resources such as the time of skilled and ex-
perienced surgeons.

This implies that the principles underpinning evidence-based patient choice
and behind calls to increased patient information through the use of report
cards need to be supplemented by consideration of ethical principles such as
solidarity, fairness and justice and suggests the development of a model rather
different to one based solely on the aim of enhancing patient choice. One

Clinician report cards and the limits of evidence-based patient choice 35



proposal for something of this kind is the call for a combination of fair
processes and a threshold guarantee.

Threshold guarantees

The three main arguments in favour of the introduction of report cards, i.e.
that this will increase choice, improve standards of care and constitute fair
process, are vulnerable to empirical and ethical challenge. In response to these
challenges, some have argued in favour of what has come to be known as the
‘threshold’ approach to professional competence (Clarke and Oakley, 2004,
p. 20). What is argued here is that, whilst people who need or wish to access a
clinical service have a right to know that those who will treat them practise
above a certain agreed threshold of expertise and competence, and that the
allocation of surgeons to patients is fair, they have no right to be told any
further details about the particular skills and expertise of individual practi-
tioners (Davis, cited in Clarke and Oakley, 2004, p. 20). The merit of the
threshold approach is that it acknowledges that, whilst the provision of
individual information about practitioners might be problematic, patients
do have a legitimate interest in information about the competence of those
who treat them. In much the same way that a patient should know the risks,
side effects and alternative treatments, etc., they should also be in a position to
feel confident that such information relates to the provision of competent care
and that they will, in fact, receive such care.

The advantages of this approach, and to some extent the UK’s star-based
system, which lay midway between the threshold approach and the use of full
league tables, also has these benefits, which are that it guarantees patients
access to competent care and provides them with sufficient information
about these standards of care to enable them to make a decision about whether
or not to proceed. Whilst they may well end up with a clinician practising at a
very high level of competence, they can be confident that they will not be
treated by someone who does not meet agreed standards. In the application of
the threshold in practice a certain degree of fairness is imported and, whilst the
threshold approach reduces the scope of patient choice to some extent, it does
so against a background guarantee of competent care for all.

For those in favour of the use of report cards in patient decision-making,
however, the threshold argument (particularly when the threshold is simply
one of ‘competence’) pays inadequate attention to the importance of evidence-
based patient choice. Clarke and Oakley, for example,

. . .find implausible the general suggestion that our rights to know details about the
performance of individual professionals extend only as far as the information necessary
to establish that they meet some threshold of basic competence. (Clarke and Oakley,
2004, p. 21)
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When we choose a surgeon to carry out an operation on us, information about
that surgeon’s experience and skills is highly significant, they argue. Patients
should not be denied such information, simply on the basis of a public interest
in solidarity or as a result of an overriding concern with maximizing the overall
standard of healthcare across the population.

One possible response to this criticism of the threshold approach would be
to say that, to some extent, it simply begs the question. For it is what patients or
potential patients can reasonably expect to know that is precisely the question
under discussion. Do patients have the right to know the exact level of
competence of the person who will be treating them or do they simply have
the right to know that this practitioner is capable of practising above a
professionally acceptable standard? If one accepts at least the possibility of
the detrimental effects of a completely transparent and accessible system of
surgeon report cards, particularly when this is combined with a free market in
healthcare, then the decision about whether or not to introduce report cards
cannot be answered without making a value judgement about the relative
strengths of the principles of respect for informed patient choice and the
importance of healthcare benefits, justice, equality and non-discrimination.
It seems unlikely that anyone of these is going to trump the others in all cases.
What the threshold approach brings out nicely, in conjunction with the above
critiques of the use of report cards, is that, whilst all patients have an interest in
the availability of health professionals practising to a high standard, and in
being informed about the standard of treatment available in order to make an
informed choice about whether to proceed, this need not imply either
unlimited choice or unlimited information. A judgement may in some cases
need to be made between competing moral principles and these are judge-
ments that will, at least in part, have to be made at the level of public policy.
Interestingly, Clarke and Oakley suggest that they would be less concerned
about an approach based on thresholds, were this standard a high one, rather
than one simply of ‘competence’ and this implies that they too agree that a
judgement is to be made here between different demands.

The training of health professionals: a test case

In what has preceded, I have explored the arguments in favour and against the
use of clinician report cards and the most often cited alternative, the use of a
threshold, in relation to the clinical relevance of the variations in ability and
experience of fully qualified clinicians.

An important test case for those on all sides of this argument is the question
of whether patients should know about, and be free to choose for or against,
the fact that they are going to be operated on by someone who is training to be
a surgeon or other clinician, and perhaps performing this operation for the
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first time. This is an interesting test case because, on the one hand, the
information that one is going to be operated on by a trainee is material in
the sense used by Clarke and Oakley. Information that a person has never
performed an operation like this before is at least as significant as any other
information discussed thus far and probably much more important when it
comes to the risks associated with an intervention. Many, if not most, patients
would choose to avoid being treated by such a person if they had the chance,
unless there was no other option. Nevertheless, the fact is that those who would
wish not to be treated by a trainee are able to make that choice only because
their doctor trained on others and this suggests that those who are in favour of
freedom of choice ought to be willing to participate in the conditions which
make such freedom possible.

On the other hand, however, just as the patient choice approach to report
cards faces problems dealing with trainees, this question is not resolved by the
adoption of the threshold approach either because trainees will frequently not
be capable of meeting the requirements of the threshold if it is set sufficiently
high to reassure patients. This implies that, even if in general a high threshold
of practice should be maintained, there is a broader public interest in there
being at least some patients treated by those who do not meet such standards.
Whilst it is in most patients’ individual interest to avoid being treated by
inexperienced surgeons, and whilst such trainees may not reach any publicly
acceptable threshold of good practice, it is in everyone’s interest that some
patients are treated by them. It is here the demands of solidarity, justice and
reciprocity are the strongest.

Conclusions

I began this chapter by introducing the twin concepts of ‘patient-centred medi-
cine’ and ‘evidence-based medicine’, arguing that, taken together, these concepts,
which have a natural affinity, mark a significant shift in thinking about the
doctor–patient relationship which is captured in the concept of ‘evidence-based
patient choice’. Most arguments in favour of the widespread introduction of
clinician report cards draw in great measure upon something like the idea of
evidence-based patient choice, combined with a claim that the gathering of data
on the success rates of clinicians and its distribution to patients will, in addition to
respecting and promoting choice, lead to significant improvements in standards
of available care. In this chapter I have argued amongst other things that the
ethical dimensions of the decision whether or not to introduce clinician report
cards are not exhausted by the combined consideration of the concepts of patient
choice, evidence-based medicine and beneficence.

We have very strong individual and public interests, other things being
equal, in increasing the standards of care in surgery and clinical practice
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more widely. The evidence of the Bristol Inquiry and from elsewhere suggests
that the collection of good-quality data about the success rates of surgeons, and
its subsequent feedback, along with other data, to clinicians for use in their
training and appraisal improves practice significantly. Where the costs asso-
ciated with the collection and use of this data are not so significant as to
themselves undermine practice, the arguments in favour of this kind of use of
report cards seem convincing.

Furthermore, where patients are considering whether or not to consent to
treatment or refuse it, they should in my view be provided, as Clarke and
Oakley suggest, with all information material to that decision. Following the
General Medical Council’s lead, it seems reasonable to expect that this will
include information about all relevant common or serious side effects and risks
associated with the intervention and that this ought to include information
about the risks, as far as these are calculable, of undergoing a particular treat-
ment, with a particular clinician in a particular hospital. This is not, of course
to suggest that health professionals have an obligation to provide patients with
limitless amounts of information but it does suggest that they have an obliga-
tion to provide the kinds of information that a reasonable person in this
position would want in order to make their decision about whether or not to
proceed. Information about the skills, experiences and success rates of the
surgeon proposing to treat them, is in my view information of this type.

Having accepted that patients should be informed about the risks associated
with being treated by particular clinicians, and also that clinician report cards
should be used in the training and appraisal of clinicians, does not imply, it
seems to me, that patients should necessarily be provided with a high degree of
choice about by whom they will be treated. Patients should only have as much
choice as is compatible with the just and fair provision of healthcare and with
the maintenance of acceptably high standards of care generally. This implies
that patients cannot be coherently said to have rights to either unlimited
information or unlimited choice (Neil, Clarke and Oakley, 2004). And, the
need to train new clinicians implies too that patients can also have no absolute
threshold guarantee, provided that appropriate supervision and oversight are
in place.

Patients in their decisions about whether or not to proceed with a treatment
should in my view be given full and frank information about the risks asso-
ciated with the actual treatment they are going to receive (related to the actual
abilities and experiences of the clinician at hand, including trainees) and
information about the real alternatives, including no treatment. Despite this,
the choices available may on occasion be legitimately constrained on moral
grounds, e.g. because of concerns about justice. Where this is the case, these
grounds should be made explicit to patients. Patients, both as individuals
and as members of a community within which healthcare is provided have,
in addition to their own healthcare interests, an interest in the moral principles
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by which healthc are provide rs operat e and mak e decision s. Patients should be
willing to a ccept that appropriate limi ts might be placed on their choi ces as
long as these limi ts are not arbitrary but groun ded in a system based not only in
resp ect for pati ent choi ce bu t also in respect for justice and fairness (Rich ard,
Raw al and Marti n, 2005 ). That is, they have in addition to self-inte rest, an
inte rest in j ustice and so lidarity (Levy, this volum e). These inte rests ar e be st
served in my view, within the context of a public healthcare system.
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2

Report cards for institutions,
not individuals

Neil Levy
University of Melbourne, Australia

The performance assurance mechanisms that have been proposed over the past
decade or so have many aims, some laudable, some less so. Sometimes they are
designed essentially as cost containment measures; sometimes they are moti-
vated by a genuine concern for raising the quality of healthcare. In their paper,
‘Informed consent and surgeons’ performance’, Clarke and Oakley (2004) argue
that data on surgeons’ performance should be collected and disseminated for
another reason: to provide patients with information they need for genuinely
informed consent. Clarke and Oakley suggest that promoting informed consent
is vital, inasmuch as so doing respects patient autonomy; a good which is so
significant that its promotion trumps most other considerations. Indeed, they
give only one example of a good that is important enough to restrict (though not
to violate) patient autonomy – surgeon’s privacy with respect to their sexual
orientation – and explicitly argue that even a reduction in overall surgical utility
may not be a weighty enough consideration to justify a restriction on autonomy
(2004, p. 19 and p. 23).

I suggest, however, that Clarke and Oakley are mistaken in thinking that
respecting autonomy requires giving it weight sufficient to trump most rival
goods. Respecting autonomy does not require maximizing it; it requires taking
it seriously. We respect patient autonomy by always taking it into consider-
ation in ethical decision-making, just as we respect a person by always taking
her interests into consideration, not by treating her interests as trumping all
rival goods (if it were the case that respecting a person required taking her
interests as overriding, it would require a miraculous harmony of interests for
us to be able to simultaneously respect many people). It follows, accordingly,
that the range of goods that can trump patient autonomy is wider than Clarke
and Oakley recognize. In the case of surgeon’s report cards, I suggest, we ought
to trade some autonomy for other goods. Report cards would have costs, in the
forms of inequalities and unfair burdens, as well as benefits. I shall suggest that
we would do better to implement a reporting system that publicizes the
performance not of individual surgeons but of institutions. With suitable
safeguards, such a system can raise the quality of healthcare for everyone,
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a goal more important than enhancing the autonomy of those whose resources
already give them a wide range of significant options.

Adverse consequences of the Clarke–Oakley proposal

Let’s turn, first, to the question of why we might want report cards at all. Clarke
and Oakley highlight a number of failings in recent medical history which, they
suggest, could have been avoided if a report card system had been in place
(2004, pp. 16–17). Consider the scandal surrounding the elevated death rates
for paediatric cardiac operations at the Bristol Royal Infirmary (Kennedy,
2002). The elevated death rates were due, in significant part, to the incom-
petence of two surgeons working at the hospital. The report into the case
concluded that Bristol had between 30 and 35 extra deaths between 1991 and
1995 than would have been the case in a ‘typical’ unit. Now, it seems likely that
reports on the incompetent surgeons would have prevented at least some
deaths. Many parents would have chosen to have the operation performed
elsewhere, or by other surgeons at Bristol, and needless deaths would have been
prevented.

But all that shows is that in one (very important) respect, having individual
report cards would be an improvement on the situation that prevailed at
Bristol. It does not show that such a system is the best conceivable, or even a
very good system. The failings at Bristol were not due solely to the incompe-
tence of the two surgeons involved. Instead, there were failures at almost every
level of the institution as well as outside it. Individual report cards would have
identified some of those failings, but left too many unaddressed, and patient
outcomes might well have suffered, at least relative to what is achievable.

Suppose that the UK had a system of report cards in the early 1990s, such as
the one Clarke and Oakley recommend. If the system worked as planned, then
the incompetent surgeons would have been identified as poor performers.
Parents would have chosen to go elsewhere, when they could. In that event,
what would have happened? One possibility is that once the hospital identified
the problem, the surgeons involved might have received adequate training,
which would have allowed their standards to improve (though there is a
problem with this approach: what parent is going to place their child’s life in
the hands of a surgeon with a poor record, even one who has taken steps to
improve her performance? Surgeons who have been identified as in need of
further training may find it difficult to reintegrate into the surgical commu-
nity). That’s one, rather happy, outcome (though I shall soon have cause to raise
questions about just how happy it would be). Here’s another: suppose hospi-
tals compete with one another for patients (a reasonable supposition). Then
they might respond to the identification of a poorly performing surgeon
simply by sacking her, and hiring one with a better report card.
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Suppose that had happened at Bristol. In that case, the results would have
been suboptimal, both for the patients at Bristol and for those elsewhere in the
UK. Consider, first, Bristol. Though the report of the Bristol Inquiry found that
the surgeons at the centre of the scandal were culpable, nevertheless it also found
that ‘to a very great extent, the flaws and failures of Bristol were within the
hospital, its organisation and culture, and within the wider NHS as it was at the
time’ (Department of Health, 2002, p. 9). It added that ‘poor teamwork [. . .]
had implications for performance and outcome’ (Department of Health, 2002,
p. 4). If Bristol had sacked the relevant surgeons (or if the senior surgeon, who
was also an administrator, had retired from surgery, as he did shortly after-
wards), these systematic institutional problems would have gone unaddressed.
Effectively, the surgeons would have been scapegoated, for poor outcomes for
which they were partially, but only partially, to blame. The unacceptably high
mortality rates for paediatric open-heart surgery at Bristol would probably
have fallen, but the wider problems, both within the hospital and in the NHS,
would have gone unaddressed. These problems might well have continued to
lead to excess deaths, at Bristol and beyond.

Now consider the wider impact of a report card system if this kind of
response were repeated across the country. It might have the effect of identify-
ing incompetent doctors, forcing them to improve or leave the profession. But
report cards do not identify incompetence, per se; they give a score, and even
when all doctors are good enough to count as competent, some will do better
than others. One possibility, then, is that a pattern will rapidly emerge: the
better-resourced hospital will hire the better performing doctors, and the rest
will go to poorer hospitals. We might see a two (or more)-tier hospital system
emerging. The wealthy will go to the best hospitals, which will also have the
best surgeons – and the highest prices. A report card system could have the
effect, in a healthcare environment like that of Australia or the UK, of siphon-
ing the best performing surgeons out of the public system and into the private.
The poor will be left with the dregs: operated upon by the worst surgeons in the
worst conditions.

As Clarke and Oakley point out, it is already the case that the poor bear a
disproportionate amount of the burdens associated with surgical training
(2004, p. 33, n. 29). But the hierarchical health system that might emerge
under a regime of report cards threatens to exacerbate the inequality. We
should be reducing the extent to which money can buy health, not increasing
it (so long as such reductions do not lower the average standard of care
available). Already the wealthy have access to better primary healthcare, better
advice, better nutrition, decreased exposure to risks of death or injury through
accidents. We ought not give them the further advantage of the best surgeons
in the best hospitals as well. Instead, there is a strong argument that, as a matter
of justice, the best surgeons should be encouraged to work at worse performing
hospitals: so that risks are borne more equitably, and so that under-resourced
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hospitals have advocates who are articulate and whose opinions carry weight.
Allow the concentration of medical capital envisaged, and we risk setting in
motion two circular processes, one which rapidly ratchets up the quality of the
best hospitals and one that will lower the worst. Worse resources leads to
concentration of poorer performing surgeons, which makes the hospital unat-
tractive to patients, which leads to worse resources, on the one hand; on the
other, the same pressures work in reverse to concentrate medical capital.

In this context, it is worth remarking on a perverse incentive, which might
result from instituting individual report cards for surgeons. The better sur-
geons might be discouraged from working at poorer hospitals, since the lack of
resources would almost certainly translate into poorer success rates for them.
To be fair, Clarke and Oakley discuss perverse incentives which might arise
from their proposal, and have a number of suggestions designed to avoid them
(2004, pp. 24–5). For instance, they suggest that, rather than making raw
mortality figures available to the public, which might discourage surgeons
from taking on harder cases, we provide adjusted scores. These scores might be
adjusted to give a measure of the competence of the surgeon, based on their
mortality rate adjusted for the degree of difficulty of their operations. It might
be that the kind of consideration I have just adduced can be dealt with in the
same kind of way: weighting surgical success in poorer hospitals more heavily
than similar success in better-resourced institutions. However, I shall shortly
adduce some doubts about this kind of weighting.

Even if the danger of a hierarchical medical system can be avoided, there
remain significant problems with the proposal. What the focus on the hospital
environment and resources should remind us is that patient outcomes are
never due to the performance of any one person, no matter how skilled he or
she may be. Instead, a happy surgical outcome is the product of a team effort,
involving the collaboration of the doctors and nurses involved in the operation
itself, the pre- and post-operative care delivered, very often, by other medical
staff, the institutional structures, even the administrative arrangements. To
take an example that is obvious once it is pointed out, but is often overlooked,
even cleaning staff have an important impact upon health outcomes, since a
dirty hospital is a breeding ground for infections.

Suppose, now, that all the dangers just mentioned had been avoided.
Suppose, to return to the beginning of our scenario, the hospital had not
reacted by firing its comparatively poorly performing surgeons, but instead
offered them further training. That, I said above, would be a happy outcome, at
least compared to the dangers which I have just sketched. But how happy
would it be, compared to other feasible alternatives? I suggest that the focus on
the individual surgeon, which would be the upshot in this kind of circum-
stance, would not serve the patient all that well. We do better to focus on
institutions and whole health systems than individual doctors if our primary
aim is to improve patient outcomes.
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As I previously mentioned, the report of the Bristol Inquiry identified
widespread and systematic failings at the hospital. Apart from the worse
performance of the two surgeons, the report noted that the arrangements for
caring for very ill infants were ‘not safe’, that there was a significant doubt
whether the hospital should have been designated a centre for paediatric
cardiac surgery (Department of Health, 2002, pp. 226–7), that there was a
lack of leadership and teamwork at the hospital (Department of Health, 2002,
p. 1.) and that the culture of the unit was too closed (Department of Health,
2002, p. 2). Many of these systematic problems, the report noted, were not
confined to Bristol. In addition, problems with the National Health system
itself, and its management of acutely ill infants, were identified.

It should now be apparent why a focus on the performance of individual
surgeons carries risks. In particular, it risks taking attention away from sys-
temic failures which might be as, or more, significant. The focus on individual
surgeons might lead even well-motivated administrators, health systems and
the general public to look in the wrong place, or at least to overlook some of
the right places, when it comes to improving health systems. It is also poten-
tially unfair to focus exclusively on surgeons’ performance. If we take mortal-
ity, for instance, as a measure of surgeons’ success, we may unfairly apportion
praise and blame. High mortality rates could be the consequence of faults
down the line which do not reflect badly on surgical skill; on the other hand,
low mortality rates are always the product of many people doing their jobs well,
and do not reflect well on just the surgeon. To ensure the best possible
healthcare, surgeons’ performances must be situated in the wider context of the
institutions and structures, which are essential components of well-functioning
health systems. It may be better, all things considered, to take the focus off
individual doctors, and instead place it squarely on the institutions of which
they are one, but only one, essential part.1

An institution-focused alternative

Suppose that, rather than providing data upon the performance of individual
surgeons, we provide data on the performance of institutions as a whole. This
data should be quite fine-grained; since institutions may be good in some areas
and not in others, we will want to provide data which is divided up appropri-
ately (I don’t pretend to the expertise to suggest just how this should be done).
In that case, the outcomes will better reflect the contribution of the teams who
are genuinely responsible for successes and failures (where the team consists of
all the personnel who are directly or indirectly responsible for patient out-
comes – not just the surgical team, but nursing staff, administrators, and so
on). If an institution performs badly, relative to others, the data will not be able
to provide an explanation of the failure, but that is a good thing. It will serve as

Report cards for institutions, not individuals 45



a spur to administrators or government to seek the causes, rather than leading
to the scapegoating of people who may not be the cause of the problem at all.

An adverse report on a hospital’s performance, say in a particular speciality,
will prove an effective spur to administrators. There is already evidence that
publication of this kind of information leads to an improvement in perform-
ance, as hospitals seek to restore their reputation and their market share
(Hibbard et al., 2005). Of course, an adverse report will not identify the source
of the problem, which may lie with organizational culture, procedures, or
individual medical personnel (or, as in Bristol, a combination of all these
and other factors). As we have seen, however, individualized reports do not
necessarily identify the source of problems either, since whole teams are always
responsible for surgical outcomes. Having received an adverse report, the
hospital will need to investigate further to locate the problem or problems.
But that’s a good thing, not a bad. Individualized reporting gives hospitals a
sometimes false sense of where problems lie, and how they can be fixed.
Institution-based reporting serves as a spur to further investigation, and the
discovery of problems that might otherwise be overlooked.

Of course, in locating the source of the problem, it might be necessary for the
hospital to examine the performance of individual surgeons. To that extent,
institution-based reporting is not incompatible with individualized reporting.
Two points must be borne in mind, however. Firstly, the emphasis ought to be
on institution-based reporting, in order to reflect the fact that health outcomes
are the product of teams and not individuals, and to better identify problems
that may extend well beyond teams. Secondly, though public reporting of
institutional performance might be necessary to improve health outcomes,
there seems little need for public reporting of the performance of individuals.
Training and maintenance of the skills of surgeons ought to be routine
activities in hospitals, and this activity might require or entail monitoring of
their performance. But there seems little need for this data to be publicized – so
long as institutional performance data is public. It is, after all, this information
that is most pertinent to the decision patients face: the aggregated performance
rate of the institution for their procedure is the relevant statistic, not the
success of their surgeon.

To the extent to which this information is the most pertinent to patient
decisions, institution-based reporting might enhance autonomy at least as
effectively as the Clarke–Oakley proposal (since outcomes are the product of
teams and not individuals). More importantly, they are likely to lead to a better
health system for everyone. Firstly, they will not lead to the concentration of
medical capital which is a probable consequence of the individually focused
system. Surgeons will not be penalized for going to worse performing hospitals,
since everyone will recognize that poor results do not reflect badly upon
particular individuals. Secondly, rather than focusing blame upon individuals,
institutional reporting is likely to lead to improvements in the institutions.
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Sometimes, poor performance is the result of factors over which the institution
has little or no control. Now, as a matter of fact, we respond quite differently to
the information that X is a poorly performing hospital than to the proposition
that X is a poorly performing surgeon. We blame the poor surgeon, but we look
for explanations of the poor performance of the institution. We shall find them,
more often than not, in poor resourcing. If we had discovered that Bristol was
performing poorly, the faults in the NHS the report identified might have been
brought to light much earlier, to the benefit of all patients. Reporting on the
performance of institutions can therefore play an important role in increasing
the justice of the health system, by placing pressure upon governments to
increase funding to relatively impoverished hospitals.

An institution-focused approach can therefore simultaneously avoid the
worst problems with the Clarke–Oakley proposal, while playing a role in
improving the equity of the system. Whereas report cards for individuals risk
making the health system more unjust, report cards for institutions might help
make it more just than it is at present.

The patient–surgeon relationship

Finally, some somewhat speculative comments on the effects of the
Clarke–Oakley proposal upon the relationship between doctor and patient.
The proposal seems to have a certain view on this question implicit within it.
They seem to envisage the relationship as essentially commercial. Patients are
customers, who should shop around for the best ‘deal’. What weight they give
to surgeon’s performance in this comparison shopping is presumably up to
them; we enhance patient autonomy simply by giving them the information
they need to make informed choices. If they then choose, as Clarke and Oakley
think they might, to trade off performances for other goods, that is their
prerogative. Thus, surgeons can compete, with some offering the best mortal-
ity figures, and others offering lower cost operations, or reduced waiting times
for non-emergency procedures. However, the relationship between a doctor
and a (potential) patient might be better conceptualized as a fiduciary relation-
ship; and to that extent we ought to be promoting structures which make it
rational for the patient to trust her doctor.

Here I want to contrast two approaches to trust. Firstly, there is the model
implicit in the Clarke–Oakley view. On this model, trust is an individual
relationship. Patients are consumers who seek out physicians who can best
serve their interests as they, the patients, see them. If we adopt this model, then
we need to put in place systems which enhance the capacity of patients to shop
well – for instance, by providing them with as much information as possible as
to the specifications of the product they’re buying. Now, patient autonomy,
the value which lies at the foundation of this view, is certainly a good worth
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fighting for, and medical ethicists are right to highlight the dangers of a return
to the days of paternalism, in which physicians made all the significant
decisions for their patients in the light of their conception of what the patient’s
best interests were, rather than what patients took them to be. Nevertheless, the
alternatives that confront us do not boil down to maximal patient autonomy
versus paternalism. There are other models available, which trade off some
degree of patient autonomy for other goods.

On the model I advocate, patients are seen as having special but not certain
knowledge of their own interests. Clarke and Oakley seem to think that
generally patients are very good at assessing the subjective value of surgical
outcomes; at least, so their example of Clarke’s knee operation suggests. In
discussing this case, they claim that ‘it is reasonable to think that someone can
estimate the magnitude of this subjective value, roughly at least’ (2004, p. 31,
n. 4.); in the absence of particular reasons to think that knees are somehow
special, it seems that they are committed to generalizing this claim to other
surgical outcomes. In fact, this tempting view (whether it is appropriately
attributed to Clarke and Oakley or not) is quite wrong: patient estimates of
the subjective value of surgical outcomes can be completely off-base. Consider,
for instance, the phenomenon of hedonic adaptation. A number of studies
have shown that people systematically overestimate the hedonic impact of
events on their lives; that is, they think that certain classes of events will lead
them to be much more unhappy than is in fact the case. In coming to their view
of the impact of the event on their life, they fail to take into account the way in
which people adapt to alterations in their life situation. Thus, for instance,
most able-bodied people say that if they were to become disabled, they would
be extremely unhappy; perhaps they would no longer think their lives worth
living. But, after actually becoming disabled, people adapt; they return to their
‘set point’, which is the baseline level of well-being they experienced before
disability. The same phenomenon can be detected in the experience of the
recently disabled: one week after the disability, negative emotions outweigh
positive, but as soon as the eighth week, the subjects report a preponderance of
positive emotions.2 The application to surgical outcomes is obvious: patients
may reject the option of amputation, for instance, in the belief that the loss of
the limb would be experienced as devastating for them, whereas in fact they
would not merely have a life worth living after the operation; they would
actually experience no diminution in well-being.

Secondly, consider gender reassignment surgery. People who opt for this
surgery do so because they believe it will repair a mismatch between their
actual body and their body as they experience it. But much of the research
suggests that gender reassignment surgery just doesn’t deliver what is hoped
for from it. A review of more than 100 studies of post-operative transsexuals
reveals that it does little to improve their subjective well-being (Batty,
2004).
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Now, I am not arguing that these cases give us grounds for simply ignoring
or overriding the clearly expressed preferences of patients. In fact, while I think
there’s no entirely satisfactory way to respond to these cases, there are some
clearly unsatisfactory ways, and simply ignoring patient wishes is one of them.
Nevertheless, it is also unsatisfactory simply to ignore these kinds of findings,
and watch patients make decisions on the basis of false assessments of the
impact of surgical outcomes on the quality of their lives. Fortunately, there are
options besides ignoring the expressed wishes of patients or blindly imple-
menting them. We can, for instance, be directive in counselling them (there is
evidence that drawing the attention of subjects to the phenomenon of adapta-
tion is effective in making estimates of the hedonic impact of life events more
realistic).3 Patients should have the final say over the surgery to which they are
subjected, but it is permissible to attempt to change their mind with rational
pressure.

It would be uncharitable to attribute to Clarke and Oakley a view of
autonomy, which is unable to make room for this kind of worry. No doubt
they would insist that we can best deal with the problem by informing patients of
the existence of hedonic adaptation (for instance) and asking them to take it into
consideration in their decision-making. The worry is more subtle: it is that the
kind of relationship between physician and patient that Clarke and Oakley
advocate is unconducive to the kind of directive counselling which is sometimes
appropriate. ‘The customer is always right’ is not just a maxim that salespeople
abide by in order to create the kind of atmosphere that promotes sales, but is in
fact expressive of the psychology of the commercial transaction. If I am
considering buying some goods from you, and I have the choice of several
vendors, then I have a significant amount of power in our relationship. To the
extent to which doing business matters to you, you are under pressure to cater
for my needs as I perceive them. If you attempt to steer me in a direction I don’t
want to go, you risk losing my custom, and you know it. When it is in my
interest not to have an operation that I want, you may not make every effort to
dissuade me. When it is in my interest to have an operation, I shall take a
jaundiced view of your attempt to persuade me, since I know your remuner-
ation is tied to your success at swaying me.

It would be best, in fact, if those who can gain directly from transactions
such as these are not involved in counselling at all. Surgery is, in any case, a
specialty, and it would be burdensome to expect surgeons to keep up with
psychological findings like set point theory. Instead, specialist counsellors
ought to play this role. Systems ought to be in place to ensure that counsellors
are not penalized, financially or in any other ways, if they dissuade patients
from having expensive procedures. And it ought to be public knowledge that
counsellors are independent in these ways.

On the Clarke–Oakley proposal, patients choose surgeons on the basis of
their performance. On the model I propose, patients choose hospitals on the
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basis of their performance. They therefore have confidence not just in the
surgeon, but in the whole team. To that extent, they will be more receptive
to directive counselling, where it is appropriate. They do not deal directly
with a surgeon (not a great deal, in any case) from whom they buy a service;
they enter into a relationship with a medical team, in whose performance
they have confidence and whose advice they have every reason to trust. The
Clarke-Oakley proposal does not directly conflict with this kind of relation-
ship, but to the extent to which it is imbued with the logic of the market, it is
inhospitable to it.

There are, therefore, many reasons to prefer reporting to target institutions,
and not individuals. Such a system is fairer, since it reflects the genuine
contribution of entire teams to outcomes, good or bad. It also avoids the likely
inequities that might result from the Clarke–Oakley proposal, and might in
fact increase justice in healthcare. And, it would help establish a more appro-
priate relationship, of justified trust, between patients and medical staff. For all
these reasons, I suggest, we do better to implement a system of report cards for
institutions, and not individuals.4

Notes

1. More recently, Neil, Clarke and Oakley (2004) have examined and positively assessed
a somewhat different proposal that avoids some of the above problems by imple-
menting a flatter reporting system. Since surgeons are, on this proposal, sorted into a
mere three categories, there seems less risk of a concentration of medical resources.
However, this proposal still risks some of the dangers of focusing attention on
individuals, rather than on the institutions responsible for patient outcomes.

2. See Silver, R. L. (1982).
3. See Ubel et al. (2005).
4. I would like to thank the participants in the workshop on surgeons’ performance

report cards held at the University of Melbourne, and especially Steve Clarke and
Justin Oakley for helpful comments on this chapter.
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Safety, accountability, and ‘choice’
after the Bristol Inquiry

Tom Sorell
University of Birmingham, UK

Ever since the Inquiry into paediatric mortality rates at the Royal Bristol
Infirmary, there has been strong pressure in the UK for greater monitoring and
reporting of the performance of surgeons. The inquiry, chaired by Sir Ian
Kennedy, was asked not only to investigate the disproportionate number of deaths
among infants operated upon in Bristol in the 1980s and early 1990s, but to make
recommendations that might be acted upon throughout the National Health
Service (NHS). Kennedy reported in 2002. Some of the recommendations went
far beyond the question of how best to ensure the safety of paediatric surgery,
or even of surgery in general. They called for a ‘patient-centred’ NHS. This
theme was enthusiastically taken up in the government response to Kennedy,
and there are noticeable affinities between the idea of patient-centredness and
the idea of ‘patient choice’, which is at the heart of UK government health policy.

Patient-centredness in Kennedy’s sense is broader than patient safety: it
extends to public involvement in national policy-making, and public and
patient involvement in decision-making structures of local NHS trusts. In
my view, both of these ways of involving patients and the public are at best
loosely connected to the problems in Bristol that prompted the inquiry.
Nevertheless, they were accepted by the UK government in its response to
Kennedy, and in subsequent policy documents. Partly as a result, Department
of Health (DoH) policy now runs together, or comes close to running together,
the answers to four distinct questions:
1. How can surgeons who are not equal to the kinds of operations they are

attempting – whose patients avoidably die or suffer complications – be
identified and retrained?

2. What can be done to encourage innovation and higher levels of skill in
surgeons who have secure employment and who may be complacent about
their performance?

3. How can patients or their advocates be informed of the risks of a certain
kind of surgery carried out by a certain surgeon in such a way that informed
consent is possible?
and
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4. What can be done to democratize a hierarchical hospital medicine in which
consultants, in particular surgeons, are at the top, and lots of others,
including patients, are lower down or at the bottom of the pile?

The illusion that a system of accountability to patients is the answer to all of
these questions is widespread and not easy to dispel.

The most urgent of the four questions, morally speaking, is (1). Unless it is
answered, surgeons who are the biggest danger to patients will continue to do
serious harm, and, if Bristol is any guide, will add to already unacceptable
mortality rates. Doing something about this depends on identifying a range of
acceptable results for different surgical procedures, on recording different
surgeons’ results regularly and accurately, and on having surgeons retrained
routinely, or when their results fall below the acceptable. It is possible that
routine retraining is also the answer to (2). Neither of these answers involves
accountability to the public or to patients; it involves accountability to the
custodians of the standards: for example, surgical specialists such as those that
advised the Kennedy inquiry itself, or surgeon members of standards bodies
like the UK National Institute for Clinical Excellence (NICE), who are able to
keep track of and encourage promising innovation in surgery. Accountability to
these bodies, though it is not accountability to the public, is accountability to a
body acting on behalf of the public.

Answers to questions (3) and (4) arguably do involve some sort of account-
ability to the public, at any rate those members of the public who are being
offered surgical treatment. If patients or their guardians are to give informed
consent to surgery, they need to be advised about the past performance of the
relevant consultants when judged by standards imposed by experts. If the
surgeon’s performance in a particular case turns out to diverge for the worse
from past performance, that can be a matter for reasonable misgiving or even
investigation and disciplinary action. The knowledge that patients who are
advised to do so can refuse surgery; the exposure of a surgeon’s record
to public gaze; the vulnerability of surgeons’ performance to complaint
and even legal action; all of these things can work to undo the inflated status
of some consultants. But when the surgeons are brought down a peg or
two by the exposure of a patchy record of performance, or when they are
humbled by patients demanding to be treated by another consultant with a
better record, this is not a case of arrogance or undue concentration of power
in surgeons being combated for its own sake; a concern with safety is driving
accountability. Accountability for the sake of safety and accountability for
the sake of correcting imbalances of power in medicine march in step only to
a limited extent. They are two quite distinct goals of accountability. Or so I
shall argue.

I shall also argue that, in many medical settings, and in surgical settings
like Bristol, accountability promotes, and ought to promote, the goal of safety
(and perhaps also safe innovation) ahead of other goals. Accountability in this
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context is not primarily concerned with promoting democracy or in redistri-
buting power, though that may be a by-product of whatever procedures are
justified by safety. Accountability in medicine does not always mean, and
should not always mean, a preparedness to justify what one is doing to anyone
interested, or to the widest group possible of those who are interested, or even
in all cases to those who will be the first to suffer if medical mistakes are made.
Instead, it can mean, and ought sometimes to mean, a preparedness to justify
what one is doing to those with an appropriate expertise in the relevant
medical practice, acting as protectors of the interests of those who may be
harmed.

I shall argue against running together the safety and democratizing or
egalitarian goals of accountability, and I shall express scepticism about the
value of some of the consumerism that, in the case of UK policy, egalitarian or
democratic language sometimes expresses. Both the democratizing and con-
sumerist goals of accountability are less weighty, morally, than the goals of
safety and safe innovation, and the safety goals are often independent of the
others. In the course of indicating how these goals are confused in the findings
and recommendations of the Kennedy Report, and in UK government policy
inspired by Kennedy, I shall try to distinguish cases where a major role for
patients is highly desirable, and cases where it matters less.

I

The Kennedy Inquiry was ostensibly concerned with the causes and implica-
tions of a failure in paediatric surgery in a single hospital in England in the
1980s and 1990s. Yet its terms of reference call for nothing less than recom-
mendations for improving the NHS as a whole – not just surgery in acute
hospitals, or the whole range of services given by acute hospitals, not just the
part of the NHS consisting of acute and non-acute hospitals, but the whole
NHS: from GP services to hospitals, from clinical staff and technicians to
management, and across the UK. These terms of reference are puzzling, unless
the events at the Bristol Royal Infirmary were typical of what was going on in
the NHS at the time, or typical of all NHS institutions, and this is highly
implausible. There are references in the report to a number of phenomena that
were widespread in the NHS in the 1980s and early 1990s – underfunding, and
an organization and set of priorities that put healthcare providers’ interests
before those of patients – but these do not seem to have produced abnormally
high mortality rates elsewhere, and they seem to have contributed much less to
what went wrong at Bristol than surgical and managerial incompetence
combined. In any case, how the problems in paediatric surgery at Bristol could
have been taken to typify the problems of the NHS before an Inquiry had
shown as much is hard to understand. In the same way, it is hard to understand
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how an inquiry into open-heart surgery on children under 1 year old is the
basis for any general conclusions about the role of parents in the delivery of
NHS services, or the kinds of services that should be delivered to children in
general in the NHS, still less the way patients in general should be involved, or the
public. Yet, the Kennedy report is not short of recommendations on all of these
matters.

The Bristol case does raise a few quite general issues about the way patients
should be the focal point of activity in the NHS, but when these issues are
thought through, the idea of patient-centredness in Kennedy and DoH policy
seems neither as unitary nor as effective a remedy for all the ills it is prescribed
for, as its proponents suggest.

A good starting point is x17 from the Summary of the Kennedy Report:

Standards of care: Parents taking their children to be treated in Bristol assumed that the
level of care provided would be good . . . Few had any idea that there were no agreed
standards of care for [Paediatric Cardiac Surgery] or for any other specialty. For the
future, there must be two developments. There must be agreed and published standards
of clinical care for health care professionals to follow, so that patients and the public
know what to expect. There must also be standards for hospitals as a whole. Hospitals
which do not meet these standards should not be able to offer services within the NHS.
(Kennedy, 2002, p. 3)

I take it to be uncontroversial that there should be agreed standards. I take it
even that there were agreed standards for paediatric cardiac surgery among
professional surgeons as a whole in the 1980s and 1990s in England. Otherwise,
training in paediatric cardiac surgery could not have gone on; otherwise, peer-
reviewed publication on innovative surgical techniques would not have pro-
ceeded in the normal way. Otherwise, a prima facie case for underperformance
in Bristol could not have been made by Dr Stephen Bolsin, the anaesthetist
whose doubts were for so long ignored.

Trust was misplaced in the Bristol case not because there were no agreed
standards – comparative and average mortality rates for different procedures
afforded one measuring stick – but because performance fell well below them,
because there was no mechanism for giving early warning of this, and because,
when the whistle was blown in the absence of the mechanism, no one acted to stop
operations being carried out by dangerous surgeons. Had monitoring and inter-
vention mechanisms been in place, and had someone in the management of the
Bristol Royal Infirmary sent underperforming surgeons for retraining, would trust
have been misplaced? In particular, would trust have been misplaced if monitor-
ing systems did not involve published standards for paediatric cardiac surgery?
Again, my inclination is to say ‘No’. It is not the publication of the standards but
the enforcement of the standards that matters to whether trust is well placed.

It is sometimes thought that, in the absence of published standards, patients,
or, in the case of Bristol, parents, cannot be properly approached for consent to
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surgery (Clarke and Oakley, 2004). Here we need to distinguish ‘standards of
care for paediatric cardiac surgery’ from mortality rates, and we have to
distinguish acute from elective surgery. It is obviously relevant to a parental
decision to agree to surgery on a child under 1 year old that the chances of
death under the prospective surgeon are well above the average. It is less urgent
to know what the whole range of standards of care are, that the surgeon in
question is so far from meeting. Again, if surgery has to be carried out quickly if
it is to have any effect, if it is one of a very small range of possible treatments,
and if a patient is not able at the time to make an unrushed and informed
judgement, then, if the surgery goes ahead with an inferior sort of consent, that
is not necessarily wronging the parent or the patient. There are limits to
informed consent that no one is to blame for, and the availability of published
standards for the patient or parent to read, as opposed to standards that will be
monitored and enforced independently, may not help. The supposed ideal of
being able to make an informed choice about having surgery and of being able
to make an informed choice among surgeons may be an ideal reserved for
knees and hips or cataracts, rather than baby’s hearts in an acute hospital.

It is true that, in the absence of published standards, the threshold for
informed consent may not have been reached in some cases, but this again
seems a secondary matter in relation to misplaced trust. Had surgeons been
competent at carrying out heart operations but bad or casual communicators
of the risks of surgery, that, too would have prevented the threshold for
informed consent from being reached, but it would not have rendered mis-
placed the trust of parents who assumed that standards were high or high
enough. It may be true that trust placed in the absence of a process of getting
consent or of doing research of one’s own for oneself as patient or one’s child as
patient is sometimes blind trust. But blind trust is not necessarily misplaced. It
can be placed in someone who is in fact trustworthy. Again, trust need not be
entirely blind, even if one is a relatively badly informed patient or parent. This
can be because the relatively uninformed can know that there are experts
making some of the relevant checks, and ensuring that the general level of
treatment offered in a hospital or by surgeons in particular does not fall below a
certain level. This is the kind of division of labour that the parents in the Bristol
case wrongly assumed was in operation, and that, had it been in operation,
might have saved children’s lives.

Does the division of labour give undue power to experts, so that it can be
criticized as undemocratic? Consider the (in my view) comparable case of
airline safety experts in relation to the flying public. No one, to my knowledge,
has ever complained that their role gives them too much power, or that the
public should be more involved in their monitoring and standard-setting
processes. Just as the pilots and engineers who certify air safety are judging
other pilots and engineers in ways that maintain high standards of safety, so
medical experts are in principle able to hold other practitioners to high standards.
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And, this is to say nothing about expert medical witnesses called by medical
lawyers in suits for negligence. Although experts know more than most
patients and the general public, and justifiably have judgements that are
weightier than those of the general public in maintaining standards, this
greater authority is not a kind of unfairness or the product of favouritism.

II

Even if we could agree with Kennedy about the specific ways in which parents or
patients should have been informed or consulted in Bristol, is there any reason
to think that this would be a blueprint, or suggest a blueprint, for the treatment
of patients in the rest of the NHS? I think the answer must be ‘No’, because a
vast number of interactions between patients and doctors take place outside the
acute hospital sector, with GPs. Yet the description of the ‘NHS culture’ that
Kennedy sometimes thinks aggravated the problems at Bristol is largely based
on hospital medicine, and acute hospital medicine at that.

In the Kennedy Report chapter on ‘The culture of the NHS’, there is the
following passage on hierarchy, first among healthcare workers in general, and
then among doctors.

. . . the continued existence of a hierarchical approach within and between the health
care professions is a significant cultural weakness. While the situation has changed
somewhat over the last decade or so, the problem remains. Even today, in some places, it
is assumed that the doctor’s view is inevitably superior and that nurses are there to carry
out doctor’s orders. This continues despite the very great efforts made by the nursing
profession to create a relationship of mutual respect between doctors and nurses. Many
nurses in hospitals and elsewhere still do not feel valued by their medical colleagues or
by managers. A sense of hierarchy also persists within medicine. The role of a hospital
consultant, for example, is regarded as of higher status than the role of a general
practitioner . . . [T]he resonance of these assumptions about ranks within medicine
persist. More persistent still, perhaps, is the sense of hierarchy between different medical
specialties within hospital medicine, such that, for example, as the evidence in Phase
One1 indicated, if a surgeon is in the room, it is he, at least in his eyes, who ‘is in charge’.
Of course, if he is the person with the most appropriate skills to be in charge this is not a
problem. It becomes a problem if status or title can be used automatically to supersede
the authority of another more qualified to be in charge. Clearly, these aspects of the
current culture of the NHS are simply inappropriate. (Kennedy, 2002, pp. 268–9)

The report goes on to suggest how a culture of hierarchy – combined with a
strong claim to ‘clinical freedom’ on the part of doctors – prevents criticism
from below or from others at the same level in the hierarchy.

The point about lack of channels of criticism has a clear bearing on the Bristol
case, but not always because a strict hierarchy was in place. As the summary
of Kennedy makes clear (Kennedy, 2002, p. 6), management at the highest level
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of the Trust to which the Bristol Royal Infirmary belonged let it be known that
it did not want problems brought to it for discussion. It was not a matter of
someone at the top of a hierarchy being beyond criticism. Criticisms addressed
by clinicians to colleagues at the same level or by Board members to Trust
executives could be ineffective, too.

Hierarchy among professionals is criticizable to the extent that it interferes
with efficient co-operation and also with the exposure of clinical incompet-
ence. But it is not like the social class system, in which rank is tied to the sort of
family or income group one is born into, rather than to, e.g. knowledge or
effort. The hospital hierarchy Kennedy describes reflects, among other things,
different levels and lengths of training. In general, the conditions for entry to
and successful exit from a medical education are more exacting than those for a
nursing education. There is a perfectly clear sense in which, other things being
equal, a trained doctor is expected to know more than a trained nurse,2 and the
area in which decision-making is allowed to the two professions reflects this,
and reflects it justifiably if the doctor does know more.

When it comes to patients, deference to medical opinion can once again be
justified by the difference between what the doctor knows or can understand
about a certain condition, and what the typical patient knows or can under-
stand.3 People can reasonably bow to greater knowledge without being servile
and without losing self-respect. Deference to knowledge need not be deference to
social position or professional rank or some other sort of undemocratic defer-
ence. It can co-exist within a wider culture that is highly egalitarian and even
unpaternalistic. Indeed, the specialized knowledge that sometimes makes defer-
ence appropriate can co-exist with egalitarianism just because the specialized
knowledge can be acquired even by the unaristocratic or the unmonied. Again,
the consultant whom everyone defers to in the hospital may himself have to defer
to the car mechanic when his car goes wrong in ways he cannot understand, or to
the electrician if his understanding does not extend to wiring.

Although the greater knowledge of doctors sometimes justifies deference by
patients to doctors’ view of how treatment should proceed, and sometimes
excuses upto a point doctors’ condescension, greater knowledge does not rule
out an effort by doctors to involve patients in treatment decisions, or an effort
by patients to get better informed themselves about what is medically wrong
with them. Both of these possibilities reduce the scope for paternalism or
condescension, but they do not necessarily undo the inequalities of knowledge
that may make some sort of hierarchy inevitable.

Paternalism or condescension is much less excusable, and has worse con-
sequences, in General Practice than in acute services. In the UK, the patient has,
or until recently has had, a long-term relationship with an individual GP that
endures through medically good and medically bad times. The more routine
the visit or the ailment, the less unequal patient and doctor are on account of
the difference in their background knowledge. The less of a basis, then, for
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either deference or condescension. Again, because the relationship between a
GP or GP practice and a patient is long term, there is a compelling reason for
both to work at developing co-operation and honesty, which paternalism and
condescension may work against.4 Finally, because the patient gets access to
specialized services via GP referrals, mistrust or difficulty in the relationship
with the GP may delay effective specialized treatment further on in the system.
It is in this relationship,5 as opposed to all relationships between patients and
NHS professionals, that the ideal of a partnership between patient and doctor
seems both well justified and not in the least utopian.6 Paternalism or con-
descension seems less excusable in the GP–patient relationship than in a one-
off transaction with a specialist. It seems more excusable in a transaction
between a specialist and a patient where the condition needs urgent treatment,
than in a transaction where there is time to consult. Therefore, condescension
or abruptness seems excusable, other things being equal, in a transaction with a
specialist in an acute hospital setting. A good GP–patient relationship need not
be the model for good relationships between patients and NHS professionals
generally. Yet that appears to be the drift of the Kennedy report when it comes
to undoing the NHS culture.7

III

A way of summarizing my doubts about Kennedy is by saying that the idea of
patient-centredness strikes the wrong note, not only in the setting of Bristol, but
also when it comes to stating the overarching goal of the NHS. Treatment-centred
or even effective-treatment-centred is better, because it captures what was
wrong with Bristol and yet avoids the lumping together of safety and democ-
ratizing issues that I have just been reviewing. It also avoids, as now will
become clear, the consumerist connotations that attach themselves to
‘patient-centredness’.

Compare the idea that the NHS ought to be centred on the patient with the
vaguely similar idea that a particular business or business in general should
be customer centred. In commercial settings there is something perverse
about a manufacturing or service industry which is organized for the con-
venience of employees or management as opposed to customers. After all, it is
the customers who provide the money that pays the salaries of management
and employees, and if they take their business elsewhere, that can mean
commercial ruin. This is the sort of consideration that motivates the phrase
‘The customer is always right’. It is a way of summarizing the dependence of a
business upon, and so the necessity of achieving and maintaining, customer
satisfaction.

Now in the ‘NHS culture’ we have just seen being described, there are
elements of perversity as well. For example, the hierarchical organization made
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so much of by Kennedy may well suit those at the top, but if it interferes with
treating patients effectively, and Kennedy is sure it does, that is perverse. It is
perverse not because, as in the commercial case, it will lead to patients voting
with their feet or with their money and taking their medical problems from
unsatisfactory hospitals to better-performing ones. It is perverse because it
runs counter to the main purpose of medicine, which is not to provide a
comfortable life for surgeons or Trust managers, but to reduce as far as possible
pain and disease. If oversight and audit advance these goals on balance, then,
even when they are a nuisance to doctors and managers, oversight and audit
mechanisms need to be in place. If more extensive consultation with patients
advances these goals, then, even when it is felt to be a burden by doctors, there
ought to be more extensive consultation. In this way, the thinking that leads to
‘the customer is always right’ has a counterpart, but only a loose counterpart,
in a thought about patients in the NHS.

Now in Kennedy, the argument for patient-centredness does not start with
the goals of medicine, but with Labour government policy for the NHS,8 and
the results of consultation with Bristol parents and other sections of the public.
The connection between the problems of infant mortality after surgery in
Bristol and the recommendation of patient-centredness in the NHS lies in
the claim that there was something wrong with NHS culture, and that this
culture was partly to blame for Bristol. I have already queried the crucial
connecting reasoning. NHS culture pervaded even NHS institutions with low
rates of death from paediatric surgery, and there is no necessary connection
between safety and a sense on the patient’s part of involvement in decision-
making. It is true that a lack of responsiveness was central to the problems of
Bristol, and that in the 1980s and 1990s there was a background of unrespon-
siveness to patients. But the crucial unresponsiveness in the Bristol case was the
unresponsiveness to reports of disturbing mortality rates from Dr Bolsin to the
Trust Management – not general unresponsiveness to patients on the part of
doctors or healthcare staff.

Since Kennedy reported, there has been both an official UK government
response to the Bristol Inquiry (D.O.H. 2002), and many policy initiatives
chiming in with that response. These take patient-centredness even further
from the safety and effectiveness issues that, according to me, should have been
the focal point of Kennedy, and further in the direction of an unapologetic
consumerism. Kennedy had proposed greater patient involvement in decisions
about their treatment and representation of patients in various decision-making
bodies connected to a reformed NHS; the government response reiterated its
pre-existing policy of involving the public in local NHS priority-setting, and
involving independent expert bodies in clinical standard-setting. Otherwise,
the government response changed the subject: instead of addressing the ques-
tion of more patient participation in treatment, the response gives patients (or
the public) a role in choosing where and when a service is provided: a choice
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between hospitals rather than a bigger or major say in what happens to some-
one once they are being treated.

This may not seem like changing the subject: after all, wouldn’t increased
patient involvement and increased ‘patient choice’ be two signs of increased
NHS responsiveness to patients, and isn’t responsiveness to patients a suitable
lowest common denominator when it comes to stating the value to be pursued
in a post-Bristol NHS? It may be too low a lowest common denominator. It
covers improving hospital food as much as improving the accreditation and
training of surgeons. It extends from modernizing ambulances to eradicating
the hospital superbugs. And there are moral arguments only for some kinds of
responsiveness, not for all. It was seriously morally wrong for the high mortal-
ity rates at Bristol to have been tolerated for so long, since the value of lost
infant lives was not being reflected in an attempt to change surgical practice,
and nothing less than that might have been expected, given the value of life. On
the other hand, the alleged need for patients to be able to choose between
treatment centres is not morally urgent at all: it does not seem to be wrong for
the NHS to offer treatment to each patient in a single hospital, so long as the
treatment is safe, effective, and timely. Responsiveness that consists in offering
a choice of hospitals is not to be compared to responsiveness that consists in
measures to raise levels of surgical competence.

What about responsiveness in the form of increased consultation of patients
in the treatment process? Does this have a purely moral justification, or does it
belong in a spectrum of morally neutral ‘responsive’ measures that also include
improving hospital menus, giving a choice of hospitals, and offering private
rooms? This is a bigger question than it looks, because of the scope there is for
connecting the values promoted or presupposed by consumerism with values
that are thought to be central to morality, such as autonomy.

In a recent report entitled Health Literacy (NCC, 2004), partly paid for by
the UK DoH, the National Consumer Council devotes a whole chapter to
shared decision-making between patients and healthcare professionals,
focusing on the discrepancy between patient preferences about consultation
and the character of the consultation patients actually receive. It focuses on
the discrepancy, but never pauses to consider whether the preferences of
patients themselves are reasonable or morally defensible in the first place.
Moral appraisal attaches to preferences as much as to actions, and some
consumer preferences outside medicine, e.g. for bullfights, or polluting cars
or pornography, can be questioned. Within medicine, too, patient prefer-
ences and parent preferences for child patients, can sometimes be unrea-
sonable. Thus, a growing preference for caesarian births over vaginal
deliveries in the UK is probably not clinically justified, and is a matter of
concern to NICE (http://www.healthypages.net/news.asp?newsid=4244).
Refusal to take up the MMR vaccine is another case in point (See Sorell,
2003 ; Sor ell, 2007).
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This brings us to a fundamental difficulty with consumerist treatments of
measures for which moral arguments are sometimes made: namely that con-
sumerist treatments do not criticise criticizable consumer preferences, and are
partisan in favour of consumers when consumer interests are considered
alongside those of sellers or providers. Like some of the free market theorists,
consumerists suppose either that the customer is always right, or that consumer
preferences, whatever they are, ought to be more precisely and less expensively
satisfied, never suppressed or ignored. Consumerism does not ask whether the
preferences should be satisfied, only how (see O’Neill, 2002, p. 44ff).

The Consumers’ Association in the UK has claimed that ‘regarding people as
consumers rather than patients sets them in a more autonomous position that
is less passive and more participative’ (Consumers’ Association, 2003).
Patients, by contrast, ‘are more associated with paternalist models of health-
care’.9 But the concept of autonomy being used here is compatible with people
being slaves to their consumer preferences, and having morally criticizable
preferences they refuse to revise.

IV

It is time to sum up. Although I have expressed doubts about some of the
measures that, according to Kennedy and the UK government, improve things
for patients, and though I think that some kinds of accountability do not
improve things at all, I am not arguing against effective means of combating
incompetence. I am not even arguing against means of measuring competence
that are designed to enter into patients’ decisions about treatment. When the
context of decision allows for it, there is nothing wrong with introducing
measures of competence into patients’ practical reasoning about treatment.
But, both when the context does allow for this and when it doesn’t, there
should be mechanisms in place that trigger the suspension of medical staff if
evidence of incompetence accumulates. These measures do not have to involve
the practical reasoning of patients, and often cannot, if they are to be effective.
In other words, safety has to be pursued anyway, independently of how
informed consent is pursued.

I am not arguing that the ideal of patient–doctor partnership does not make
sense in the NHS. On the contrary, it is a pursuable and even an achievable ideal
in General Practice, where relationships are long term, where they go through
long phases of health and minor illness, rather than acute conditions requiring
immediate intervention, and where there is often time for things to be explained
appropriately. Patients’ exposure to doctors in acute settings is often one-off
and unsuited to unhurried practical deliberation informed by calm give and
take. These one-off relationships, if they involve quick intervention, do not
permit the ideal of partnership to be realised, or realised in the same way as in
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the GP relationship. The patient may be too ill to think clearly or receive
information relevant to his condition, and there may be little time to act. In
these circumstances, what matters most is the safety and effectiveness of the
treatment. Safety and effectiveness excuse a lot of condescension and brusque-
ness, and the patient helped through a serious accident or illness can always
bring what is unsatisfactory to the notice of a GP, who is very well placed to act
as patient advocate or as a channel for complaint.

Do the possibilities of the GP–patient relationship generalize to all relation-
ships between patients and healthcare workers? I should have thought not.
One way of putting my disagreement with the kind of partnership recommen-
ded in Kennedy is by saying that it surreptitiously forces all healthcare pro-
viders into the mould of the GP, and surreptitiously models the NHS
relationship with patients on that sometimes explicably afforded by the unique
features of the GP–patient relationship. The GP–patient relationship may not
generalize.10

Notes

1. The Bristol Royal Infirmary Inquiry was divided into two Phases: the first, begin-
ning in 1998, dealt with events in Bristol; the second with how the lessons of Bristol
could be applied to the rest of the NHS.

2. The ‘in general’ and ‘other things being equal’ are necessary here. Nurses can have
expertise that doctors lack.

3. I do not deny that some patients can be better informed than some of their doctors
about their condition. When this is so, deference is out of order.

4. The same argument holds for long-term working relationships involving consul-
tants, GPs and nurses. Condescension is more out of place, and does more damage,
the longer term the relationship, and the more co-operative the relationship.

5. I mean the relationship between the patient and a particular GP rather than, as is
more usual nowadays, a relationship between a patient and a GP practice.

6. But partnership can impose moral requirements on patients as well as GPs, moral
requirements that are not often recognized. See Draper and Sorell (2002).

7. See Executive Summary x62: ‘Partnership between patient and healthcare profes-
sional is the way forward . . .’ (Kennedy, 2002, p. 13).

8. Particularly the patient-centredness of The NHS Plan. See Kennedy (2002, p. 401).
9. Ibid., p. 1.

10. I am grateful to Heather Draper, Andrew Warsop and the editors of this volume for
comments on earlier versions.
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Public reports: putting patients
in the picture requires a new relationship
between doctors and patients

Merrilyn Walton
University of Sydney, Australia

Should report cards on surgeon performance be publicly available? Yes, but
only if the information is presented in ways that can be easily understood by
consumers and patients. The merits of public reports or provider profiles have
been constantly debated since their first appearance in the public domain in
the early 1990s. Some of the arguments against reporting include the potential
to misinterpret data, the lack of clarity about what is counted and the potential
the information may have in lowering staff morale. Better consumer choice,
greater clinical accountability and improved quality are arguments in support
of public reporting. But missing in this debate is the need to prepare and enable
patients to make real choices about their doctors or hospitals.

A system not designed for patient choice

Many patients lack genuine choices in healthcare either because of the nature
of their disease or because the health system is yet to recognize the scope of the
informational needs of patients and their obligations to provide it. A rede-
signed health system is required if patients are to have genuine choice in their
healthcare. The way the health system is currently structured and organized
relies on patients being passive receivers of their healthcare.

Report cards about surgeons’ performance have been available to patients
for more than a decade,1 yet the evidence is that patients rarely use them to
choose their surgeons or hospitals (Marshall, 2001; Schneider and Lieberman,
2001). Reasons offered for the poor use include limited relevance to consumers
of the items being measured (Hibbard and Jewitt, 1997), the complex format
for displaying the results and insufficient use of quality results by healthcare
organizations (Schneider and Epstein, 1998). Part of the problem is that public
reports appear to be designed for multiple users, not just patients. Patients’,
clinicians’ and organizations’ data needs are a mixture of information and
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evaluation. Patients’ interests centre on short-term mortality and long-term
morbidity and survival prospects (Spiegelhalter et al., 2000). Clinicians want to
compare their results with their peers so that they may maintain clinical stan-
dards. Organizations use them to measure workforce performance. Policy and
clinical researchers use them to gain understanding of the nature of variation
and the impact on patient outcomes.

But the poor design of public reports only partly explains why consumers do
not use them. Understanding the patient’s role in healthcare delivery generally
may further explain why public reports of individual surgeon performance
have been underutilized.

Adverse events reported in the media tend to identify injured patients rather
than analyse systemic problems. The media interest in the patient’s narrative,
what happened and who was responsible, is the bedrock for community views
about adverse events. Injured patients are the main characters in these medical
dramas. But in the day-to-day healthcare environment, patients are not at the
centre; professionals are in control.

Most hospital organizations and health services are not patient-centred and
are not designed to take patient perspectives into account. Over the last century,
hospitals have become better organized, more professionalized (Starr, 1982)
and more complex, yet the structure of hospitals and the role of patients have
remained relatively unchanged. Patients are admitted to wards in much the
same way they were 100 years ago; they are usually told what is wrong with
them, how, where and when their condition will be treated and by whom.
Patients are not expected to make decisions other than whether they will have
the treatment or not. If we encouraged all patients being admitted to hospitals
to make inquiries about the rate of hospital infection, current peer review
requirements and credentialling, hospital staff would not be able to cope with
the increased demand on their time. The system is just not designed for
questioning patients.

Presentation of data

How information is presented, distributed and understood determines the
usefulness of report cards, but these factors alone do not fully explain why
patients are not using the information. Why is it that patients who report they
would change their surgeons if they were told of the surgeon’s higher than
expected mortality rate also report they do not seek out reports on surgical
outcomes (Schneider and Epstein, 1998)? Those who support public report-
ing argue that consumers will use such reports to help them make decisions
about who treats them. Underlying this assumption is the belief that market
forces will lead to improved choices for patients. But this is yet to be proven.
The Health Care Financing Administration in the United States stopped
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publicizing mortality reports, not because consumers were using it to select
hospitals but because they were not (Mennemyer et al., 1997). Public reports
cannot be a catalyst for change unless consumers not only value the informa-
tion but also find the information useful.

A closed system

A significant barrier to improved consumer choice is that much information,
including surgical outcome data, is routinely kept out of the public arena. Public
Inquiries in Australia (King Edward Hospital Inquiry (WA) and Campbelltown
and Camden Inquiry (NSW)) and England (Bristol and Shipman Inquiries)
provide the public with an extraordinary amount of information – much more
than that normally available to the public. In such inquiries, statistics on patient
deaths, patient injuries, workforce problems, structure and organization of
hospitals become an end in themselves rather than a means to understanding
the complexity of healthcare. Information-poor consumers have little experi-
ence in making sense of this information other than expressing alarm when
something appears to go seriously wrong. They are not able to make sense of
health care data including outcome data because they have never been equipped
to do so. Nor has the health sector educated the media or consumers about the
complexity of the health environment (Mennemyer et al., 1997; Millenson,
2002; Romano, 2003).

Health economists and policy makers believe that patients who have infor-
mation about surgeons’ performance will choose the best performing surgeons
(Duckett and Hunter, 1999). In response, surgeons with poor results will either
lift their performance or be forced out of practice. But, unlike consumers in the
commercial market, people in fiduciary relationships tend to play more passive
roles. The choices they make are often limited to the recommended treatments
preferred by the providers rather than a genuine selection from a range of
options. The patient as active participant in their healthcare is a relatively new
concept for patients and doctors alike.

Evidence about harm

For nearly a decade the community has been aware of the extent of harm
caused to patients resulting from the course of their healthcare. Studies in the
United States (Brennan et al., 1991; Brennan et al., 1996; Gawande, 1999),
Australia (Wilson et al., 1995), Denmark (Secker-Walker and Taylor-Adams,
2001), the United Kingdom (Vincent et al., 2001) and New Zealand (Davis
et al., 2001) show that a significant number of patients are seriously injured
or die each year from unnecessary or inappropriate treatments or mistakes.
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The Quality in Australian Healthcare Study (Wilson et al., 1995) revealed
that 17 per cent of admissions were associated with an adverse event of
which 51 per cent (8.3% of admissions) were assessed as preventable. The
authors estimated that about 470 000 Australian patients annually experience
an adverse event. Patients undergoing surgical procedures comprised about
half the adverse events in the Australian and American studies (Weingart
et al., 2000).

Despite this evidence, health workers, patients and the community have
been slow to act. The extent of injuries caused by healthcare treatments
(iatrogenic illness) rather than the underlying diseases has long been recog-
nized (Barr, 1956; Schimmel, 1964; McLamb and Huntley 1967; US Congress
House Sub Committee on Oversight and Investigation 1976; Couch et al.,
1981; Steel et al., 1981; Friedman, 1982; Dubois and Brook, 1988), but the
degree to which the health system acknowledges them varies greatly across the
system. The fact that many healthcare workers are ignorant of the extent of
injury and that most errors do not cause harm may partly explain this. Medical
mistakes affect one patient at a time, not all at the same time, or in the same
place. This can camouflage the extent of errors in the system.

Role of regulation

I recently accompanied a resourceful and information-rich friend to his
appointment with a surgeon. The surgeon’s communication skills and his
preparedness to answer questions about outcomes for competing treatments
were important to my friend. He asked the surgeon how many times he had
performed the procedure and was not put off when the surgeon said his results
were not as good as others for one of the treatments. My friend was more
interested in the effectiveness of the treatments than the surgeon’s skills. He also
appreciated the honesty of the surgeon and the fact that he kept records. His
starting point like most patients was to presume his surgeon competent.

Public confidence of surgeons is underpinned by regulation and registration
through the exclusion of doctors who are either not competent or fit to
practice. Magee et al.’s (2003) study of consumers in the UK found that
most expected a high standard irrespective of where they lived or what problem
they had; they did not like the idea of ‘shopping around’. At a minimum,
patients expect surgeons to have the necessary knowledge, skills and experience
for their condition. Licensing boards are trusted to set and maintain standards
and patients believe their general practitioner would not refer them to an
incompetent surgeon.

Patients who wish to choose their surgeon do not have a lot of information
available to help them make a decision apart from the ability to verify qual-
ifications. Medical registration authorities publish the names of doctors on the
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register and any restrictions applying to them, but there is great variation
among these bodies in relation to other details they provide to the public.
Typically, only the worst cases reach the public arena and then not until
disciplinary action is completed. This means unsuspecting patients may seek
and receive treatment even after serious concerns have been raised about a
clinician’s competence. Fears of innocent doctors suffering unfair publicity
(Liptak, 2004) is often stated as a factor for delayed publicity. Another factor is
the length of time it takes to adjudicate on these matters.

Complex environment

Medicine has changed greatly in the last 20 years. Technology, the size of the
profession, specialization, sub-specialization and commercialization has in-
truded causing some unintended consequences. New procedures are being
performed before evidence showing their benefits are available and surgeons
sometimes perform procedures before they have been judged proficient
(Topol, 1991; Topol and Califf, 1994). One of the dimensions of quality
healthcare is ‘effectiveness’. Patients should only be offered treatments that
have been proved to be effective, and performed by doctors who have the
knowledge, experience and skills necessary to treat them.

Historically, the medical profession has strongly resisted registration boards’
attempts to either review or limit medical practice but new public demands for
greater accountability have prompted registration authorities to establish
programmes that authenticate current competence. New Zealand issues
annual practising certificates to doctors. Canada has been conducting a com-
prehensive competence programme since 1988. The General Medical Council
in the United Kingdom now requires doctors to ‘revalidate’ their credentials.
An Australian state, New South Wales, conducts performance reviews for
practitioners.

Technology has revolutionized medicine, and there are now many more
treatment options available. Keeping up to date with all new information is
very difficult and most patients do not expect their doctors to know everything
about a particular disease or condition. But patients do expect the doctors who
claim expertise in a particular area to have the skills and knowledge to make the
claim. Many doctors embrace new technology but some of them are perform-
ing the procedures without sufficient training. Laws are inadequate in this area;
once it was acceptable within medicine for surgeons to attend a weekend
conference, observe a procedure and then perform it on patients. The market
place may be important for setting price but it has no place for setting and
maintaining standards of healthcare.

Expecting patients to choose a surgeon based on public report cards ignores
the position of the patient in the doctor–patient relationship. How many
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patients ever choose their surgeon? Most patients trust their primary care
physician or general practitioner’s judgement and will accept a surgeon nom-
inated by them without question or explanation. There is a lack of evidence
that referring clinicians use public reports to make referrals. Instead, subjective
factors such as familiarity, friendship, shared schooling experience or shared
club memberships may be the reason for a referral.

Many hospitals collect de-identified outcome data on surgeons. While
Western Australia has reported surgical outcome data for that state, there is
yet no national standardized reporting or standardized reporting within hos-
pitals. Some individual surgeons voluntarily maintain a complication and
adverse event log which they may show their peer group but they do not
routinely share their results with the broader community of surgeons, referring
doctors or patients.

Role of healthcare teams

Public report cards also ignore the relationship between good surgical out-
comes and contributions made by the healthcare team. Nurses, ward staff,
assisting surgeons and anaesthetists all contribute their knowledge and skills;
all are crucial for achieving a good post-operative outcome for the patient. In
addition, hospital-wide systems for minimizing infection, timely consultations
and appropriate discharge also contribute to good outcomes. Similarly sub-
optimal outcomes may involve more than the performance of the individual
clinician; delayed referrals or delays in treatment may also be factors.

In principle, patients should be able to access any information about
individual surgeons and hospitals that would assist them to make a decision
but statistical data are difficult to understand (Valana and McGlynn, 2002).
The type and format of information provided to patients and consumers is
often determined by health professionals and managers. Consequently, much
information is irrelevant to patients who may want different information
reported in a variety of ways.

A new role for patients

The influential Institute of Medicine report Crossing the Quality Chasm
(Institute of Medicine, 2001) recommended that patients should have access
to scientific and personal information without restriction, delay or the need for
anyone’s permission. Applying this principle to surgery would require the
exchange of information between the surgeon and the patient to be considered
as important as discussions about the actual surgery or treatment plan:
a relationship in which patients feel comfortable to discuss the surgeon’s
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qualifications and training, skills and knowledge, performance and surgical
results as well as the risks and benefits of the proposed treatment. Information
would be interactive, available in real time, and be prospective as well as
retrospective.

Patients as well as doctors need to change. But we do not know if patients are
ready for such an active role. Even though we know that younger patients want
higher levels of engagement and decision-making than older patients
(Guadagnoli and Ward, 1998), this does not include them shopping around
for the best surgeon. Surgeons have a leadership role and many are adapting
new partnerships with patients and proactively discussing their level of ex-
perience, evidence supporting competing treatments and alternatives.

An important first step is for surgeons to measure what they do so that
standardized reporting of surgical results can be provided. There is growing
consensus on this issue but as yet no consensus on how best to measure results.
Patients are not typically asked what it is that they want measured. What
constitutes a ‘good surgical outcome’ for them? What types of performance
data do patients need to help them make a decision? Excluding patients or
making assumptions about their informational needs risks measuring compo-
nents that patients find unhelpful.

Public reports of clinician performance have been shown to improve quality
of health care (Peterson et al., 1998; Marshall, 2001). Doctors are known to be
responsive to adverse reviews by their peers and will make the necessary
practice adjustments. Poor reputation can impact on professional standing
and referrals. Just as peer feedback can improve safety, patient feedback can
improve quality of service and information.

There is growing recognition of the complexities associated with commu-
nicating treatment risks to patients. The range of treatments and the potential
for complications and side effects necessitates open, two-way exchange of
information and opinions about the risks between surgeons and their patients
(Edwards and Elwyn, 2001). However, the process of providing accurate and
complete information is complex. Firstly, patients vary in their perceptions of
the level of risk associated with treatments and, secondly, clinicians have varied
levels of knowledge and skills to provide such information to patients.

One of the reasons making it difficult for patients to make decisions rests
with the nature of scientific uncertainties and the trade-offs they must consider
between the positives and negatives of the treatment options. Lack of knowl-
edge, unclear values and inadequate support from doctors, other health pro-
fessionals and carers are also factors (O’Connor et al., 2003). Many clinicians
do not know how to convey risk to patients in ways they understand; many use
confusing explanations of risk such as talking about absolute and relative risk.
The few standardized risk communication tools available mean patients are
informed about risk in a variety of ways with variable effect. How risk infor-
mation is framed is also known to influence patients’ decisions (Wragg et al.,
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2000). When doctors are trained in methods to assist patients to better under-
stand risks, patients will have a greater understanding of the decisions they
make (Thornton, 2003).

Conclusions

The medico-legal environment influences how doctors manage mistakes
(Applegate, 1986; Kapp, 1997; Vincent et al., 1999). Studies (Novack et al.,
1989; Kapp, 1997; Sweet and Bernat, 1997; Green et al., 2000) of the disclosure
of medical errors by physicians show a variety of reasons for not telling
patients. Fear of litigation (Kapp, 1997; Bayliss, 1997) is the most common
for not disclosing while a concern for the patient’s right to know the truth of
their condition (Sweet and Bernat, 1997) was the main reason for disclosing.
The extent to which medico-legal fears influence surgeons’ reports of adverse
events is unknown.

Patients with genuine choice can only decide after being giving all the
relevant information about the treatment, the provider and the facility.
Respect for autonomy translates into surgeons anticipating situations where
patients will sometimes make an apparently irrational decision, such as refusal
of treatment. Genuine choice also anticipates genuine refusal.

Much health activity is obscured from public view. Information about peer
review, morbidity and mortality meetings, quality assurance audits and medi-
cal record reviews is not yet available. Fear of litigation, misunderstanding of
confidentiality, legal instructions and professional sovereignty have compro-
mised open communication. Until patients and doctors are genuine partners,
public reports will have limited success.

The evidence shows that micro-activities impact on consumers choices
more than macro-level data. The neighbour’s experience, the quality of the
last encounter and current stories in the media are known to influence
patients’ decisions. Changes in practice at the doctor–patient level are required
before consumers can make sense of information at the macro-level. Sharing
information with patients and encouraging them to be active participants will
help bring about partnerships. Only after patients feel comfortable ques-
tioning their surgeons face-to-face will they be ready to trust and use public
reports.2

Notes

1. New York State (1991), Pennsylvania (1992), and New Jersey (1994) have public
reporting of individual cardiac surgeons’ performance.

2. Thanks to Asssociate Professor Jill Gordon for her comments.
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Introduction

Since the Institute of Medicine (1999) published To Err is Human in 1999,
many publications have discussed the need for different approaches to
disclosing adverse events to patients, and the need to create a culture of
safety within the healthcare system. Many of these articles begin with a
clinician discussing an adverse event in which they were involved (Richards,
2000; Wu, 2001; Payne, 2002). Each individual story provides the medical and
policy communities with an isolated view of an adverse event and the disclo-
sure or non-disclosure of that event to the patient. There have also been
research papers in the legal and medical literature that are designed to address
specific areas of disclosure (Popp, 2003; Wu, 2000). Error disclosure is now
required by ethicists, professional organizations and increasingly by regulatory
bodies.

The goal of this chapter is to combine these accounts, stories and recom-
mendations into a coherent roadmap for guidance in the field of disclosure.
To accomplish this goal, we will begin by defining key terms, and will provide
evidence that disclosure is a central part of fostering a safety culture. We
will examine physician report cards and their relationship to disclosure poli-
cies. We will address the significant gap that exists between the principle of
error disclosure and actual practice. Although most of the literature on dis-
closure is based on in-patient adverse event occurrences, most of healthcare
occurs in the ambulatory setting. We believe that the principles outlined below
apply equally well to the ambulatory setting, but clearly require adapting the
actual process of disclosure to accommodate the different time and location of
outpatient care. This chapter will then examine the ethical, legal, and regu-
latory frameworks governing disclosure, and the benefits and drawbacks of
disclosure.
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Definitions

The literature is full of different and conflicting definitions for the same terms,
but in this chapter the term ‘disclosure’ is defined as any time a member of the
clinical team reveals to a patient or the patient’s surrogate the occurrence of an
adverse event, whether or not this includes an apology and information about
causation and responsibility for the event. An adverse event is defined as ‘an event
in which preventable harm was caused to the patient’ (Jackson Memorial
Hospital, 2002). This includes incidents that may or may not be subject to
mandatory reporting, such as decubitus ulcers and hospital-acquired infections.

Defining the process of disclosure

Disclosure of adverse events requires a process that will enable clinicians and
health care organizations to disclose the occurrence of an adverse event, apo-
logize if warranted, and work to redress the harms suffered by the patient.
A detailed discussion of such a process is beyond the scope of this chapter, and
there are examples of policies and procedures for disclosure of adverse events in
the literature (Devita, 2001; Kraman and Hamm, 1999; Cantor, 2005). However,
there are a few key principles that should guide how disclosure is managed.

Criteria should be developed that determine what types of adverse events
need to be disclosed, when the disclosure will occur, who will make the
disclosure, and how it will be done. Not every adverse event needs to be
disclosed: only those that caused significant harm, were not foreseen prior to
the care being provided, and require a change in care must be disclosed. One
successful approach is a multi-step process similar to that developed at the
Lexington, KY, VA Medical Center (Kraman and Hamm, 1999), where a
clinical disclosure is usually done, firstly, by the clinicians involved in the case,
and which only provides basic information about what happened, and advises
that an investigation is being launched. The institutional disclosure occurs later,
and includes the leadership from the healthcare organization, provides an
opportunity for an apology if warranted, an explanation of what happened,
and advises what will be done to reduce the risk of similar harm to future
patients. It is also used to offer compensation to patients for the harm they have
suffered. This process also uses a carefully managed approach to create the right
environment and to communicate effectively, similar to the approach devel-
oped by Buckman (1992) for use in breaking bad news to patients.

Why disclosure?

A major adverse event due to medical errors happens in 3 per cent of all
hospitalizations. A 2003 study found that 18 specific human error injures resulted
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in 2.4 million extra hospital days and $9.3 billion in extra costs alone (Penson
et al., 2001; Rice, 2002). Disclosure of adverse events is justified because of
ethical and legal obligations (see below) and, in addition, it fulfils an important
need in the realm of patient safety and medical liability. Disclosure has the
potential to significantly promote patient safety and improve error prevention.
Much research has focused on the narrative of the event as key to defining and
sustaining safety in high risk industries.

Obviously, the optimal solution to safety problems is to prevent all errors.
However, safety science research demonstrates that humans make errors even
when vigilant. The answer lies in creating safer systems that help to expose
errors and to stop them from resulting in adverse events (Reason, 1997).
Preventive systems, such as nuclear reactor safety systems, are known as
front-end solutions because they are designed to prevent the event from
occurring (Apostolakis and Barach, 2003). The danger of another Chernobyl
or Three-Mile Island meltdown occurring has stopped all new nuclear power
plant construction in the US. Unfortunately, no matter how carefully designed
a front-end system is, there is still the possibility that it will fail. This happens
because either the system was not comprehensive enough to capture all
possibilities or because a ‘work-around’ (a way of getting around the proce-
dural regulations) was created (Amalberti et al., 2005). While it is true that
higher levels of automation tend to reduce errors by decreasing human input
into the system, technology can create its own potential cascade of errors,
which can be more difficult to identify than human errors.

Ethical rationale for disclosure

There is widespread recognition that disclosing adverse events to patients is the
ethically proper response (Cantor et al, 2005; Rosner et al, 2000; Sweet and
Bernat, 1997; Wu et al., 1997). Clinicians, however, face a difficult dilemma
when deciding whether and how to disclose a harmful error to a patient. For
healthcare professionals, there are three basic ethical rationales for this: utili-
tarian ethics, which argues that the approach that produces the most good is
the proper course to follow (Mill, 1971); deontological, or duty-based ethics,
that recognize that professionals have obligations to patients because of their
special relationship with patients; and professional standards, that require
members of that profession to put the needs and interests of patients ahead
of the interests of the individual (Beauchamp and Childress, 2001). Similar
reasoning applies to healthcare organizations, with utilitarian ethics support-
ing disclosure; deontological ethics pointing out that healthcare organizations
have duties to patients for whom they provide care; and instead of professional
standards, organizational codes of ethics that state organizational values and
commit the institution to truth-telling and putting the needs of patients first.
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Utilitarian ethics

Utilitarians argue that the process which produces maximum benefit and
minimal harm is the proper approach. In the case of disclosing adverse events
to patients, it is clear that the benefits of disclosure outweigh the harms. There
is even an interest group now pushing for active disclosure of adverse events – a
consumer-led group called the Sorry Works! Coalition (www.sorryworks.net)
has brought together experts in law and medicine with patient representatives,
to advocate for changes in organizational policies and state laws that would
encourage disclosure of adverse events. Disclosure can result in several benefits
to patients, including peace of mind because of the increased knowledge about
what happened, better communication and a more trusting relationship
with their healthcare providers. For healthcare professionals, disclosure results
in relief from the emotional burden of making a mistake; opportunities to
learn from errors and improve care in the future; opportunities to improve
communication skills and strengthen the clinician–patient relationship; and
potential reduction in litigation costs. For institutions, the major benefits are
improvement in the quality of care because of greater availability of data on
errors; increased transparency and trust from the community served; and a
potential reduction in litigation costs.

Benefits for the patient

Patients may gain the most from the disclosure of adverse events. The first
benefit for the patient is that disclosure can put the patient’s mind at ease,
though this may not always be the case. Surveys of patients and anecdotal
evidence suggest that they want three things out of a disclosure: an explanation
of what happened and why; an apology; and reassurance that something is
being done to keep this from happening to the patient and other patients again
(Mazor, Simon and Gurwitz, 2004). Research demonstrates that most patients
want to be kept informed about the plan of care (Popp, 2003). Providing
consistent information to the patient about an adverse event can be the sole
factor that determines whether or not the patient pursues legal action. One
noted physician has published a story recounting an incident where a patient
was upset because the physician missed a digit fracture on an X-ray. Initially the
patient threatened to sue their physician. The doctor quickly apologized to the
patient and admitted the mistake. The patient then returned a few days later to
apologize for his reaction and to state that he was not going to sue (Ryan, 1999).
This story describes how an incensed patient was ‘talked down’ by his doctor
admitting her mistake and apologizing for it. If we make the reasonable
assumption that satisfied patients do not sue, this evidence supports the theory
that proper disclosure to patients is reassuring (Hilborne and Kwon, 2000).

Adverse event disclosure: benefits and drawbacks for patients and clinicians 79



Early disclosure helps put the patient’s mind at ease, and potentially reduces the
likelihood that a patient will sue the doctor (Hiatt et al., 1989).

The second benefit of disclosure for the patient is the improved physician–
patient relationship that usually results. An improved physician–patient rela-
tionship makes the patient an active participant in their healthcare and reduces
some of his or her anxiety (Martyn and Fox, 2004). Lape (1998) has stressed the
importance of the physician–patient relationship after adverse events occur.
When a mistake is made, the ‘physician becomes a patient’, which requires that
this relationship be trusting and open. Lape suggests that trust is one of the
most important aspects of this relationship, and in the long run denial (or lack
of disclosure) may cause the physician–patient relationship to deteriorate.

It has also been suggested that there is inherent mistrust between the
physician and the patient (Tolstoy, 1960). Coulter has gone one step further
suggesting that physicians must earn their patients’ trust by treating them
respectfully, answering all questions honestly and involving the patient in their
healthcare plan (Coulter, 2002). Evidence such as that provided by Lape (1998)
and Coulter (2002) suggests that open lines of communication with the patient
are important at all stages of the health care process, and especially when things
go awry. Occurrence of an adverse event should not change this basic assertion,
rather, an adverse event should only increase the importance of open commu-
nication with the patient.

Benefits for the clinician

The first, and probably most important clinical benefit the clinician gains is
that disclosure eases their conscience. A physician who caused an adverse event
will have to cope with the fact that she may be responsible for that event. This
moral weight can be heavy depending on the clinician and the type and
outcome of the event. Some clinicians, such as Wu et al. (2000), have even
called the clinician ‘the second victim’. Other clinicians have admitted that
they have felt better after disclosing an adverse event to a patient (Richards,
2000; Penson et al., 2001). Failure to manage adverse events properly has led to
some clinicians, including nurses, leaving the healthcare field.

The second benefit for the clinician is that disclosure allows clinicians to learn
from their mistakes and improve their communication skills. There have been
many personal accounts given by clinicians of how disclosure has benefited their
careers. Dr Eric Anderson, for example, claims that ‘[I] never make the same
mistake [ten] times’ (2001). He discusses how he learned from patients, and his
mistakes, and over the years became a better physician. There are many similar
accounts in the published literature. For example, evidence demonstrates that a
better understanding of the causes of error will lead to more prevention (Ely
et al., 1995; Hebert et al., 2001; Croskerry, 2000).
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The literature, however, also indicates that physicians and/or hospitals
sometimes cover up adverse events and never report them to the patient
(Calman, 2000; Singer, 2001). Examining the root causes of the event and
drawing lessons for future care can lead to improved, safer, higher quality
health care. Not disclosing an adverse event, or even covering it up, destroys a
learning opportunity for clinicians and organizations. An effective form of
disclosure involves disclosing to the patient how and why the error and adverse
event occurred. This, in turn, helps clinicians understand the cause of the error
and may lead to prevention of similar errors in the future.

Another benefit stems from the fact that disclosure requires some form of
communication with the patient and their family. Thus disclosure serves as a
‘forcing function’ and increases the amount and frequency of communica-
tion with the patient. Research indicates that physicians with good communi-
cation skills identify patients’ problems more accurately, have greater job
satisfaction and less work stress (Maguire and Pitceathly, 2002). Clinicians,
as well as their patients, suffer from an unmet need for communication about
adverse events (Barclay, 2003). Both the patient and the clinician can benefit:
the patient benefits through improved physician–patient relationships; the
clinician benefits through increased patient trust and closure. Disclosure may
also result in a decrease in potential liability.

Physician report cards

Interest in quality measurement of physician performance is increasing.
Patients and regulators seek ways to identify superior and inferior clinicians.
Physician clinical performance assessment, also known as report cards, is
gaining interest around the world. These programmes focus on capturing
quality of care as measured by patient outcomes, process measures and patient
satisfaction surveys (Kesselheim and Studdert, 2006). The pay for performance
movement in the US and elsewhere is struggling to find robust and reliable
measures by which to judge more effective process and outcome initiatives.
Surgical incentive systems are being piloted to incentivize cardiac surgeons to
produce safe outcomes, with the threat of public embarrassment and financial
losses if not heeded. The New York State Cardiac Surgery Registry has perhaps
the longest tr ack record ( Hannan et al ., 1990 ). After man y years of co ntentious
debate as to the real impact of this very public report card system, there is
growing consensus that with the improved data collection and assessment
methods, the process has become more reliable and the measurement metrics
are valid. However, there is also a dark side to this issue, with some claiming
that there is creep of patient severity, out-sourcing of sick patients to other
states and a bottom-line risk avoidance approach ingrained into the surgical
mindset that has eroded ethical decision-making. Further, some claim that
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procedures are being done unnecessarily to allow opting out of the limited
scope of the registry, such as adding a mitral valve plasty when doing a routine
coronary bypass surgery (Werner and Asch, 2005).

Several obstacles confront these report cards, including technical measurement
challenges, resistance to use these data tools, malpractice litigation concerns, and
wariness with the reliability of these tools. The bar for admission of these data into
the malpractice litigation appears at present too high and thus seems of limited
concern. However, recent efforts in Florida, for example, in which all peer review
protection has been pierced by legislation making physician deliberations vulner-
able to legal discovery. These examples highlight the risk and challenges of all
disclosure data (i.e. near miss as well as adverse event) being used against
physicians in a ddressing pa tient adverse out comes ( Ba rach, 2 005). This includes
non-legal proceedings, such as hospital and state licensing and credentialing
boards and other adjudicatory bodies, with more relaxed rules of evidence.

The future of physician performance reports suggests using aggregate patient
encounters while focusing on the entire microsystem outcome – that is, the
patient journey – a nd less on individual providers (Barach and Johnson, 2 006).
By doing this, regulators and insurers will help make these tools truly patient-
centered and alleviate the physician concerns. By going down this path, report
cards on individual clinicians would be more consistent with, or in the spirit of,
adverse event disclosure, given that the latter tends to emphasize systems (in order
to encourage greater openness and so promote safety), whereas report cards
emphasize individual clinicians. The next few years will need to address this key
tension to ensure wider acceptance of physician performance report cards.

Benefits for the healthcare organization

Healthcare organizations may benefit from disclosure, as liability can pass
through from the clinician to the hospital or healthcare organization under
operation of the common law. Thus, any of the legal benefits that accrue to the
clinician will also transfer to the health care organization. This does not take
into account the fact that there is a fiduciary duty that exists between the health
care organization and the patient (Stewart, 2002; Horton, 1999). Because of
this duty, non-disclosure not only prohibits the healthcare organization from
gaining the potential legal benefits discussed above, but it might actually
increase the potential liability of the healthcare organization.

Healthcare organizations should also consider the value of transparency, and
growing evidence that disclosure cuts litigation costs. Society is increasingly
placing a high value on being honest and forthcoming with information, especially
when it is adverse. This generalization is based on the evidence that, while some
legal experts have predicted that more disclosure would result in increased liability,
the empirical evidence demonstrates that overall liability will likely decrease. The

82 Informed consent and clinician accountability



Lexington, KY, Veterans Administration Medical Center (VAMC), has had a
policy of ‘extreme honesty’ and active disclosure of adverse events since the
mid-1980s (Kraman et al., 2002; Lowes, 1997). After introducing the disclosure
programme, the Lexington VAMC decreased its total payouts for medical negli-
gence cases. Interestingly, even though the total number of payouts increased, the
amount per payout decreased, largely because the medical centre worked with an
injured patient or family member to arrive at a sum of money that would provide
restitution for additional costs, and avoided punitive damage awards.

More recent evidence has come from medical negligence insurers. COPIC, a
major medical malpractice insurance carrier in Colorado, has the ‘3Rs’ pro-
gramme where physicians participate in a programme to ‘Recognize, Respond
to and Resolve’ adverse events. According to COPIC’s 3Rs programme news-
letter, in the first 3 years of the programme, there were 435 qualifying incidents,
and 153 payouts, with an average cost of $1820 (Copic, 2004). This amount is
in contrast to the average cost of all COPIC claims, which was $78 741 per
claim, including claims where nothing was paid. The average cost of a typical
case where payment was made was in excess of $250 000, in contrast to the 3Rs
claims, where the maximum payout was $26 566 and the minimum was $100.
Overall, claims have dropped 50% since the programme started, and settle-
ment costs have declined 23% (Kowalczyk, 2005). Similarly, at the University of
Michigan Healthcare System, a programme of active disclosure has cut claims in
half and reduced attorneys’ fees from $3 million a year to $1.25 million per year
(Shapiro, 2000).

Society values and will reward a healthcare organization that is transparent
and forthcoming with adverse event data. There is evidence that media and
regulators are much less hostile to a healthcare organization when a medical
error is admitted, and the general public does not have to find out about the
error from secondary sources (Pietro et al., 2000). This approach allows the
healthcare facility to be proactive and control the narrative, and make it a story
about recovery from an adverse event rather than the adverse event itself.

Overall, disclosure of adverse events can lead to increased patient satisfaction,
increased trust in the physician, more positive emotional support for patients
and professionals, and a decreased chance that the patient will change physicians
after the event is disclosed (Mazor et al., 2004). Given that there are multiple
benefits to disclosure, why is it still not done universally?

The risks and costs of disclosure

While the potential benefits of a system of disclosure are great, there are also
drawbacks. Although disclosure can be beneficial, it appears that most people
are so concerned with the potential drawbacks that they fail to act in a way that
would capture the benefits of disclosure. Thus, in order to form an effective
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model system of disclosure, the drawbacks to such a system need to be under-
stood so that potential negative effects can be contained or mitigated.

Drawbacks for the patient

The first drawback to disclosure is that not all patients want to know every-
thing, and some are unable to handle the information. There are cases in the
literature that describe incidents where the clinician has disclosed to the
patient, but the patient did not want to know. Studies have shown that similar
results could be seen in the disclosure of adverse events to patients because
most, but not all, patients want to know about the occurrence of an event.
Disclosing an adverse event could be as traumatic as a diagnosis of a medical
condition. For a few patients, disclosure may cause more harm than good. Not
telling these patients about the adverse event is called the ‘therapeutic excep-
tion’ to the general rule that all patients should be informed about all aspects of
their health (Berg, 2001).

There are rare exceptions to the general rule that adverse events should be
disclosed. The major exception is when the patient does not want to be told
about the adverse event (this can be determined by asking the patient what they
know and whether they want to learn more about why things have not gone as
well as they were supposed to), or if the disclosure will harm the patient. In
cases where disclosure may cause harm to the patient, the ‘therapeutic excep-
tion’ allows for the information to be withheld. This position was nicely
summarized by Rosner et al., who correctly observe that ‘[f]ull and honest
disclosure, including an apology to the patient, is generally the most appro-
priate action following a medical error; however, if the error is inconsequential
or disclosure would cause undue harm to the patient, nondisclosure may be
ethically appropriate’ (Rosner et al., 2000, p. 2091). It is important that the
therapeutic exception be limited to rare cases where disclosure would clearly be
harmful.

Drawbacks for the clinician

Disclosure probably presents the greatest number of drawbacks for clinicians.
Many of these drawbacks have their genesis in the fact that the clinician is
responsible, or is perceived to be responsible, for the adverse event. The first
problem is that a clinician who discloses an adverse event faces several possible
punishments. As discussed above, clinicians may face the financial costs of
making restitution for the suffering caused by the adverse event; possible
disciplinary action by state licensure agencies and reporting to the National
Practitioners Data Bank; reprimand from the healthcare organization and
potential loss or limitation of clinical privileges; shame and humiliation in
front of the patient and colleagues; and, in very rare cases, criminal liability.
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Additionally, being forced to disclose errors to patients may shake the confi-
dence of the clinician, leading to dangerous second-guessing in future cases.

Not disclosing adverse events may permit clinicians to act as if an adverse
event never occurred. Bosk has documented this phenomenon, noting that
there is almost an above the fray ‘fighter pilot mentality’ amongst surgeons
(Bosk, 1979). They do not want to admit to mistakes or adverse events because
their mentality tells them that they cannot make mistakes (Tasker, 2000).
There is also the potential of ridicule from peers or loss of reputation and
income (Small and Barach, 2002). Even if all clinicians were admitting their
medical errors, there would still be a tally of who made the most disclosures,
which could stigmatize a clinician.

Further embarrassment and loss of reputation might result from the combi-
nation of disclosure and a physician report card. It is possible that the disclosure
of an adverse event would go onto a clinician’s scorecard for the general public to
see. The argument has been made that scorecards would unfairly damage a
clinician’s reputation by penalizing only a clinician who makes one major error
while letting the clinician who makes many smaller errors go free without
accruing any marks against them (Kluge, 1999; Robson, 1999). While a full
system of disclosure may mitigate this (through forcing all small and large events
into the open), it would depend on how this information is conveyed to the
public. It must be stressed, however, that since patients will generally not go to a
physician who has a ‘poor’ reputation, maintenance of reputation is one of the
primary reasons why clinicians will decline to disclose the occurrence of an
adverse event. This may explain why it has been noted that fear can prevent
physicians from being honest (Horton, 1999). Until societal attitudes change to
make it safe for healthcare providers to admit mistakes, the negative repercus-
sions to disclosure may pose the most significant problem (Brazeau, 1999).

There is also the potential for disciplinary action being taken against the
clinician. Hospitals are willing to not only hide or cover up events, they might
also punish the physicians who bring the events to light. Unfortunately, a
disciplinary action from a hospital is not the only official action that clinicians
have to worry about when disclosing an adverse event. There is also the
possibility of liability through admission and a potential increase in the
number of claims (Singer, 2001).

Drawbacks for the healthcare organization

The doctrine of institutional negligence, from Darling v Charleston Community
Memorial Hospital (1965), not only allows the benefits for disclosure to pass
through to the healthcare organization, it also allows the negatives to pass
through as well. Thus, all of the potential costs to disclosure for the clinician
discussed above could pass through to the healthcare organization, either
through operation of the common law, or as part of societal beliefs that the
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physician and team are part of the hospital. Additionally, the healthcare organ-
ization needs to consider a potential ‘conflict of obligations’, since it has a duty
to help and protect its patients, and a similar responsibility to its staff and
clinicians.

The balancing of the healthcare organizations’ conflict of obligations is an
interesting challenge (Stewart, 2002; Nowicki and Chaku, 1998). The difference
between clinicians and the healthcare executives is that the clinician’s self-
interest affects only the clinician, while the executive’s duty affects all employees
and patients of the organization. If one accepts the legal arguments that
disclosure reduces malpractice payments, it would appear that the healthcare
organizations may benefit from full disclosure. However, there are some cases
where disclosing the adverse event will harm the organization, whether it is
through financial costs, bad publicity, or increased regulatory scrutiny and
required corrective actions. Organizational leaders managing such cases face a
conflict of obligations – what is best for the patient (disclosure), is harmful to
the organization. Upholding both duties is not possible – if disclosure takes
place, the organization suffers, if it does not take place, then the patient suffers.

The other drawback that healthcare organizations could face from disclo-
sure is an increase in scrutiny from regulators. Just as clinicians have been
reprimanded for being forthcoming about flaws in the system, healthcare
organizations can be punished if they fully disclose what is happening within
the organization. For example, Duke University Medical Center in the US has
recently become a favorite target of regulators after they disclosed an adverse
event in which a 17-year-old patient died after receiving a lung transplant from
a donor with a different blood type, a known cause of rejection of implanted
organs (Campion, 2003). This places healthcare organizations in a difficult
position: if they disclose they might be punished, but whether and how they are
punished may depend on the severity of the incident. It is also possible that
organizations that foster a culture of transparency and disclosure will ulti-
mately be rewarded for this by regulators who recognize the benefits of that
approach.

Duty-based ethics

Clinicians and organizations have obligations because of their special relation-
ships with patients that require them to act as fiduciaries and put the needs of
the patient ahead of their own. This duty comes from several sources: respect
for patient autonomy, and the recognition that patients need complete infor-
mation in order to make treatment decisions; the need to act as a fiduciary; and
because truth-telling enhances and supports patient trust (Cantor et al., 2005).
The implication of this duty is that professionals and the organizations they
work for are obligated to disclose adverse events, even if it is not beneficial for
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them to do so, which is in some ways a stronger argument than the utilitarian
model, since the duty-based model does not require balancing of harms and
benefits (Greely, 1999).

Professional ethics and organizational values

Healthcare professionals are also bound by the values of their profession to tell
patients the truth and put the interests of patients ahead of their own.
Professional codes of ethics for physicians, nurses and other healthcare pro-
fessionals uniformly require truth telling, and by extension, disclosure of
adverse events. Healthcare organizations are bound by analogous statements
of organizational values and mission. For example, the mission of the Veterans
Health Administration (2005) is to ‘Honor America’s veterans by providing
exceptional health care that improves their health and well-being.’ Embedded
within this statement are the core values and beliefs that support provision of
high-quality care that helps veterans, and the willingness to disclose and
provide for redress when adverse events occur.

Conclusions

Disclosing adverse events is a complex process, but it is increasingly recognized
as an important aspect of providing care of patients. Clinicians and organiza-
tions have clear ethical obligations to tell the truth about what happened, and
to do it in a way that is sensitive, yet informative and clear. A growing body of
evidence demonstrates that the benefits of disclosure outweigh the burdens,
and that effective disclosure can improve patient safety, quality of care, and
reduce costs. Although the ultimate goal is to avoid and eliminate adverse
events, it is important to have mechanisms to mitigate the damage caused by
these events, and disclosure is an important strategy for mitigation and
improvement. Attributing errors to systems failures does not absolve physi-
cians of their duty to care. Disclosure adds to their responsibility to participate
in redesign of a safer system.
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Introduction

There is little doubt that report cards provide valuable information to enable
surgeons to improve outcomes for patients. However, we believe report cards
for surgeons are only the first step towards a systematic improvement of all
healthcare outcomes for all patients. There is no reason why report cards
should be confined to surgeons, and our work with anaesthetists at Geelong
Hospital confirms this view. Furthermore, we believe that the crude mortality
rates, or even risk-adjusted mortality rates, currently provided to surgeons are
the early primitive analyses that will be replaced by more meaningful perform-
ance charts as these become more accepted by the healthcare professions.
Again, our work in Geelong supports this contention. We believe that local
data collection by the healthcare worker is a reliable and trusted means of
entering data into appropriate databases for analysis. Our reasons for reaching
this conclusion relate to two considerations of the trust that this data requires.
Firstly, the individual whose performance is to be assessed or monitored by
the data collection must trust the data. Some of the early data collections were
not trusted by the clinician participants, and this led to a mistrust of databases
by clinicians in practice (Black, 1997, 1999a). However, the conclusions
from the work of Professor Nick Black, an epidemiologist at the London
School of Hygiene and Tropical Medicine, is that better databases will gain
the confidence of clinicians; and collecting data relating to performance in a
manner that clinicians believe contains the relevant data on their performance
will improve the performance of individuals and organisations (Black and
Payne, 2003).

The other aspect to be considered in the collection of trusted data is the
veracity of data entered by clinicians when they are collecting data on their own
performance. How do you know the person entering the data on their
own performance is telling the truth and not falsifying the data? How
do you know that the doctors are not lying about their performance? This
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implies that doctors might lie about their performance and indicates that their
ethical standards, in this area at least, may be very low. This outdated attitude to
regulation, by a ‘secretive’, ‘paternalistic’ and ‘self-protective’ medical profession,
was recently outlined by Sir Donald Irvine (ex-President of the GMC in the UK)
in his short history of the General Medical Council. He describes a time after the
reorganization of the GMC in 1979 when ‘the public became increasingly impa-
tient with the GMC because it appeared too protective of doctors and appeared
unwilling to tackle poor practice.’ (Irvine, 2006a).

The new professionalism of the 1990s was a requisite response by the
professional regulators to the poor standards they had adopted earlier.
Coupled with the notion of ‘clinical governance’ – a term that was coined
by then Professor (now Sir) Liam Donaldson, the Chief Medical Officer for
England in the wake of the Bristol Royal Infirmary paediatric cardiac surgery
scandal – the profession now appears to be setting new standards of practice
tied to higher ethical standards (Irvine, 2006a; Bolsin, 2003; Bolsin et al., 2004;
Bolsin, Faunce and Colson, 2005; Bolsin, Faunce and Oakley, 2005; Bolsin
et al., 2005). While not guaranteeing that patients can trust the collection of
data on their own performance by professionals, the new professionalism
should at least form the basis for an element of trust by regulators supported
by appropriate evaluations where necessary (Bolsin, Faunce and Colson, 2005;
Bolsin, Faunce and Oakley, 2005; Bolsin et al., 2005). The evaluations needed
may include spot audits and random sampling of performance, but addition-
ally one of us (SB) has suggested that the data collection, while identifying
competence, can also be used to identify excellence (Bolsin, 2000; Bolsin and
Colson, 2000). If we then use the ‘excellent’ practitioners identified by the
programme to train practitioners who are at risk of losing their competence at
certain procedures, it should be possible to curb excessive entry of false
positive or unsatisfactory data into the database.

Is there a need for report cards and performance
monitoring?

There is now a large number of papers in the medical and healthcare quality
literature that demonstrate the deficiencies of current healthcare provision in
modern, complex healthcare environments (Kohn et al., 1999; Wilson et al.,
1995; Vincent et al., 2001; Michel et al., 2004). Interestingly, these relatively
recent studies have been published after earlier articles recommending more
detailed measurement of healthcare outcomes, as argued by Nightingale and
Codman many years ago (Codman, 1914; Shortell et al., 1998; Duff et al.,
1998; Monteiro, 1985). Ernest Amery Codman, a Boston physician, is now
admired by many as one of the first doctors to propose audit of clinical
activity in hospitals. Codman coined the phrase ‘end point’ as a measure of
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the outcome of clinical activity in 1914 (Codman, 1914). Unfortunately, his
ideas were seen as far too radical, and he was shunned by the influential
medical establishment of New England (Bolsin, Faunce and Oakley, 2005).

Real progress on the issue of performance and error in healthcare delivery
was not made until the 1980s, and probably required the development
of accessible computing power to collect and analyse healthcare data stored
in specifically housed databases. Initially, these database analyses were
seen as less trustworthy than more traditional methods of medical and
healthcare research, but they have now become much more accepted
by researchers and clinicians as reliable methods of capturing and analysing
healthcare data (Black, 1997; Benson and Hartz, 2000; Black, 1999b; Concato
et al., 2000; Charlton et al., 1997; Hlatky et al., 1988). As a result of the
increased ability to constructively analyse information on healthcare out-
comes, it became possible to identify risk factors for poor outcomes. These
analyses initially concentrated on patient factors to explain poor patient
outcomes (Charlton et al., 1997; Hlatky et al., 1988; Chassin et al., 1989;
Chassot et al., 2002; Bolsin et al., 1998). However, they soon revealed
that factors such as the number of patients operated on in an institution or
by a surgeon contributed to the outcome (Hannan et al., 1989: Hannan et al.,
1994). This debate automatically led to the inclusion of operating institution
and surgeon as potential predictors of patient outcome, and led to
the introduction of report cards for both surgeons and institutions in
New York State in the late 1980s (Hannan et al., 1994; Hannan, 1996;
Hannan et al., 1997). The findings that outcomes could be improved led to
the introduction of similar longitudinal database studies with the same
astounding results of reduced mortality for patients with the same risk of
death, as performance data was fed back to the participants (Shortell et al.,
1998; O’Connor et al., 1996).

Subsequently, assessment of the size and cost of healthcare failings has
also followed the publication of articles demonstrating the benefits of moni-
toring practical aspects of healthcare performance (Hannan et al., 1989;
Hannan et al., 1994; O’Connor et al., 1996; Hannan et al., 1992). The current
costs of healthcare system failings have been estimated for several countries
and are staggeringly large (Kohn et al., 1999; Wilson et al., 1995; Vincent et al.,
2001). In the US it is estimated that 48 000–98 000 deaths each year are
attributable to health system failings, and the cost of these failings is
US$17–29 billion each year; in Australia similar figures are 3000–5000 deaths
and Au$3–5billion; in the UK estimates are of 34 000 deaths and £2 billion in
lost bed–days, but these estimates do not include 90 000 preventable hospital
acquired infections each year (Bion and Heffner, 2004; Bourn, 2005). There
can be few detractors from the proposition that there are significant problems
with the uniform provision of high-quality healthcare in many developed
countries.
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Do report cards or performance monitoring reduce
complications for patients?

The evidence that feedback of analysed performance data to clinicians can
contribute to improved performance is now consistent and widespread. Some
of the early work is worth examining to identify factors contributing to the
success of the data collection and factors that may be irrelevant.

S. M. Shortell was an early contributor to the healthcare Quality Improvement
(QI) literature, and using a QI project in a Los Angeles Urology practice, he
and his co-workers demonstrated that timely, appropriate feedback of ana-
lysed data improved the outcomes of operative surgery for all practitioners
(Shortell et al., 1998; Shortell, 1995). Mark Chassin, as CEO of New York State
Department of Health, set up a mandatory data collection in hospitals under-
taking cardiac surgery and interventional cardiology. He demonstrated that, by
mandating data collection in New York State hospitals undertaking cardiac
interventions, there was a demonstrable, consistent reduction in mortality for
all interventions (Hannan et al., 1994). The seminal paper describing the
success of the data collection with respect to reduced mortality rates for
coronary artery surgery observed a reduction in mortality rates of 40% over
3 years for similar patients with identical risk of death prior to surgery
(Hannan et al., 1994). Although there were immediate detractors from the
New York State scheme, the early theoretical criticisms raised have remained
merely hypothetical (Green and Wintfeld, 1995). A separate analysis, to try
to clarify some of the theoretical objections to the conclusions produced
by Chassin’s group that were raised by Green and Wintfeld, was undertaken
by Chassin. This analysis provided no evidence to support these criticisms
(Chassin, 2002). The outstanding reduction in mortality can now be attributed
to improved surgical team and institutional performance.

Another group working in northeast USA soon supported the validity of the
early conclusions by Chassin’s team. O’Connor and co-workers, in a similar
project, undertaken on a voluntary basis by clinicians working in hospitals
providing cardiac surgery services, came up with similar findings (O’Connor
et al., 1996). The voluntary aspect of the data collection set up by O’Connor
and co-workers is important. It indicates that surgical teams can be encour-
aged to collect the data for the right reasons. Thus the teams are not merely
collecting the data because doing so enables them to continue to practice in
the field or the hospital, which was the requirement in the New York State
study. Surgical teams are collecting the data in order to improve their per-
formance, and this step improvement in their ethical attitude to data collec-
tion must be emphasized and acknowledged. Some authors would consider
that such surgical teams had moved beyond the ‘Four Principles’ of medical
ethics (Autonomy, Beneficence, Non-maleficence and Justice) enunciated by
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Beauchamp and Childress (1973), and had adopted a more ‘virtue-based’
approach to their professional practice (Bolsin, Faunce and Oakley, 2005).
This improvement in ethical behaviour is a point worth emphasizing because
ethical behaviour has been shown to deteriorate during training of medical
students (Goldie et al., 2003). This deterioration has been attributed to the
‘informal’ or ‘hidden’ curriculum of medical training (Hundert et al., 1996;
Hafferty and Franks, 1994). In fact, the process is known to begin early in
medical training and is well advanced by the time of graduation (Goldie et al.,
2003; Goldie, 2004). The cause of the deterioration is difficult to pin point, but
the role models provided by junior medical staff have been suggested as a
powerful influence towards bad (and sometimes good) ethical behaviour
(Paice et al., 2002; Paice et al., 2004). Thus we propose that the collection of
surgical outcome data for complex surgical interventions and the feedback to
individual surgeons, teams and institutions in a meaningful manner can lead
to improved surgical performance. But, we also assert that, if this process
occurs as part of a voluntary data collection process, then ethical as well as
clinical standards have improved.

These early studies demonstrated the value of feedback to practitioners of
risk-adjusted mortality (outcome) data, but are there more valuable data on
performance that could be employed? Marc de Leval, working in the field of
paediatric cardiac surgery in the UK, used an industrial Quality Assurance
methodology, Cumulative summation or Cusum, to identify loss of skill or
competence at a particular complex operation, the ‘arterial switch’ procedure
(de Leval et al., 1994). He described re-acquiring competence at that operation
through a process of retraining. Kestin and co-workers used the same statistical
methodology to identify acquisition of practical skills in anaesthetic trainees
(Kestin, 1995). Thus, we have the ability to feed back not only information that
will improve the performance of the surgical team at an institution, but we are
also in a position to use these data to demonstrate acquisition of competence at
individual procedures, and, as a consequence, are able to statistically demon-
strate loss of competence (Bolsin, 2000; Bolsin and Colson, 2000; Colson and
Bolsin, 2003). This is one of the measures that accreditation, credentialing and
professional colleges have attempted to produce for many years. The informa-
tion is extremely easy to obtain and is of significant value to the clinician,
employing organisation, and credentialing agencies (Bolsin, Faunce and
Colson, 2005; Bolsin et al., 2005).

At Geelong Hospital we use the same statistical methodology to monitor
trainee and specialist performance. However, we include the data collection on
a mobile computing platform using a personal digital assistant (PDA) (Bent
et al., 2002). The value of PDA technology is that it allows data collection at
the time of undertaking the assessed task (Bolsin et al., 2005). The data entry is
undertaken initially by the trainee, guided by a supervisor of training, but later
becomes a task the trainee is encouraged to complete without supervision.
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This contributes two important features to the data entered into the database.
Firstly, the trainee trusts the data because they entered the data and trust its
provenance. Secondly, the trainee is asked to provide important information
on their success or failure at a particular procedure. Thus, they are acting as
honest assessors of their own activity and are in effect ‘blowing the whistle’ on
their own performance, whether it is good, bad or indifferent. This ability to
honestly disclose not only successful but unsuccessful completion of tasks is an
important ethical advance in a group of junior doctors who have been
reported to be models of poor ethical behaviour (Bolsin, 2003; Bolsin et al.,
2005; Goldie et al., 2003). This single contribution may in itself make the use
of the technology justified (Bolsin, Faunce and Oakley, 2005). If, at the same
time, the technology and the ethical advance can add improved patient survival,
through reduced mortality and a measure of competence, then it is contributing
to a significant advance in healthcare delivery (Freestone et al., 2006).

Are report cards or performance monitoring harmful
to patients?

After the publication of the New York State data on improved outcomes
attributable to surgeon’s report cards, objections were raised by the profession
(Green and Wintfeld, 1995; Brook, 1994). These objections included anecdo-
tal suggestions that surgeons were refusing to operate on sicker patients; that
the risk-adjustment system employed did not give enough credit for opera-
tions on the sickest patients; that the accuracy of the predictive model was
questionable; and that the appropriateness of the outcome measures and the
validity of the data were open to question (Green and Wintfeld, 1995). The
anecdotal suggestion, that surgeons were refusing to operate on sicker patients,
was effectively and scientifically dealt with in a subsequent publication by
Mark Chassin’s group, who, in concluding, stated that: ‘[We] conclude that
there is no systematic bias against operating on high-risk coronary artery
bypass graft patients in the risk-adjusted performance system in New York’
(Hannan et al., 1997). The dataset was re-examined specifically with respect to
the suggestion that this anecdotal information had been true for the period of
the data collection, but no evidence that this occurred was found (Hannan
et al., 1997).

Full analysis of the data after 12 years was published in 2002, and this dealt
with the criticisms related to the adjustment that cardiac surgeons were
allowed for sicker patients, the predictive accuracy of the model, the inclusion
of appropriate outcome measures and the validity of data (Chassin, 2002). This
article also dealt with the response of the profession to the initiative, and
covered the early hostility to the project, which had largely dissipated by the
time of the 12-year analysis. The review also dealt with individual cardiac
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surgery centre results, and the responses of individual centres and clinicians
demonstrated that much of the improvement identified in the original reports
was attributable to the Quality Improvement processes introduced at local
level (Hannan et al., 1994; Chassin, 2002). Publications confirmed volumes of
operations by provider groups did not change over the 4-year period, and the
lack of published criticism of the later articles thoughtfully confirming the
conclusions of the original work has essentially laid the early criticisms to rest
(Hannan et al., 1994). An interesting addendum to the debate came in a
response by Mark Chassin to the quality debate that was re-ignited in the US
after the Institute of Medicine Report was prepared (Becher and Chassin, 2001).
The conclusion was that leadership is required to ensure quality improvement is
embraced by the profession, as a similar debate occurred in 1988 in response to
demonstrations of variable standards in different providers at that time (Becher
and Chassin, 2001). Little had happened in the subsequent decade to embed
quality improvement in healthcare (Becher and Chassin, 2001).

What are the necessary features of report cards
and performance monitoring?

The question then remains, ‘Will report cards or performance monitoring
facilitate or achieve the necessary changes in the healthcare professions that are
required to rectify many of the current deficiencies?’ Several features of this
literature are important in the development of our ideas relating to Quality
Improvement (QI), Performance Monitoring and Report Cards in healthcare.

The first and possibly the least understood notion is that the healthcare
professionals who are being required to improve their performance must
be involved in the process. This axiom of professional quality improvement
has been demonstrated and explicitly stated in successful QI studies, but is not
always adhered to in practice (Shortell et al., 1998; Shortell, 1995; Rubin and
Leeder, 2005; Wilson and Van Der Weyden, 2005). Thus, it would be possible
to conclude that only published work which involves the professionals in the
improvement of their practice should be evaluated, in attempting to reach a
valid conclusion on quality improvement in healthcare. Studies of imposed
data collection, with little input from the clinicians involved, should be either
discounted or viewed with suspicion. We would re-state this axiom that
healthcare professionals must themselves be involved in the design and collec-
tion of data in studies that measure quality improvement in healthcare.

Secondly, the nature of the data collection is important. The clinicians must
trust the data collection, and its security must also be guaranteed (Concato et al.,
2000). The importance of these two factors is fundamental to the value that
clinicians will place on any analysis of the data that is collected (Concato et al.,
2000). If the information that clinicians receive from the data collection is to be
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trusted and acted upon, then they must respect the methods of collection and
the source of the analysis (Hannan, 1996; Hannan et al., 1997; Green and
Wintfeld 1995). When data collection is suspected as having been dubious,
then the analysis that can be undertaken and the value that the analysis contri-
butes can both be reduced (Aylin et al., 2001).

Thirdly, the feedback of the information must be timely and relevant. An
example of data feedback that has taken years to achieve is the reports of the
Victorian Consultative Council on Morbidity and Mortality (VCCAMM). The
2004 Report contained analysis of data from the years 1996–1999 (Mackay,
2004). The current Chairman of VCCAMM sees this as an unacceptable delay
related to the time required to collect and analyse incidents using the original
methodology (Personal communication A/Prof Larry McNichol, Chairman
VCCAMM). The value added to the data collected by the analysis must be
relevant to the clinician and provide extra information that is not immediately
available from the raw data. Such timely and appropriate analysis will be
valued and sought after by clinicians.

Lastly, the data collection must be relatively easy to undertake, if the clinician
is required to complete the task (Kingston et al., 2004). Furthermore, the task
of data collection should not be time-consuming but should be designed to
take as little time as possible (Bolsin, Faunce and Oakley, 2005; Bent et al., 2002;
Kingston et al., 2004; Bolsin, 2005). Data collections using these guidelines are
much more likely to be completed by busy clinicians, and to contribute to
valuable ongoing database analysis (Bolsin et al., 2005; Chassin, 2002; White,
2004; Runciman 2002). Furthermore, data collections with analysis and feed-
back showing these features are also much more likely to be valued by clini-
cians, and the information contained therein is thus more likely to be acted on
to change practice (Bolsin et al., 2005; Shortell et al., 1998; Hannan et al., 1994;
Chassin, 2002; Spiegelhalter et al., 2003).

What are the barriers to enhanced performance reporting?

The generational factors involved in the introduction of new technology to a
complex industry such as healthcare are an obvious barrier to uniform rapid
adoption of enhanced performance reporting along the lines we have sug-
gested. This assertion is emphasized by Sir Donald Irvine, who cites the ‘Bristol
Cardiac Disaster’ as pivotal to the change in attitudes that occurred in the
medical profession and also the General Medical Council in the 1990s (Irvine
1999; Irvine 2004a, 2006a, 2006b). Coupled with the revelations in the UK
about the GP Dr Harold Shipman and the ‘rogue’ gynaecologist Anthony
Ledward, the public pressure for the profession to change their ethical stance
was irresistible (Irvine 2004a, 2006a, 2006b; Klein, 1998). Similar changes are
being urged in Australia in response to parallel disclosures and inquiries
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revealing sub-standard care in many different states including the problems
associated with the rogue surgeon at Bundaberg hospital (Faunce and Bolsin,
2004). Sir Donald Irvine picked up this similarity in a requirement for ethical
change during a trip to Australia in 2004 (Irvine, 2004b). We would suggest
that, in fact, the old ethical standards were inadequate and always suspect,
relying as they did on clinical autonomy and a professional collegial stance that
did not serve patients’ best interests. One important component of this analysis
is to identify the characteristics of the senior and middle management repre-
sented in the Federal, State, professional and organizational structures provid-
ing the leadership to healthcare policy makers, healthcare providers and
healthcare professionals across Australia.

One of the conclusions from this analysis is that the medical profession has
not always been ethically sound in its dealing with patients and the general
public. This conclusion is partly supported by the publications of Sir Donald
Irvine, who is the past President of the General Medical Council in the
UK (Irvine, 2006a, 2006b; Smith, 1998). In 1997 Sir Donald identified that
the implementation of a coherent strategy of quality-assured professional self-
regulation would require ‘a clear ethical framework’ (Irvine, 1997). In 2004 Sir
Donald stated, ‘There was the widening gap between the profession’s laid-back
approach to accountability and transparency, and the public’s increasingly
explicit requirements. Hence, the growing public criticism of the profession’s
secretive attitude to risk and to the disclosure of information that would
shed light on doctors’ personal conduct and performance’ (Irvine, 2004a).
Sir Donald identified the need for a cultural change in the profession and set
about producing ‘a New Professionalism’ for doctors the United Kingdom
(Irvine, 1999, 2004a, 2004b). Commenting on a publication from the Royal
College of Physicians of London, Sir Donald proposes that the basis for a new
‘moral contract’ be a commitment to integrity, compassion, altruism, contin-
uous improvement, excellence and partnership in healthcare care teams
(Irvine, 2006b).

At the conclusion of the GMC Disciplinary Committee hearing into the
professional behaviour of the paediatric cardiac surgeons and CEO in Bristol,
Richard Smith, in his now famous editorial entitled ‘All changed, changed
utterly’, stated ‘The Bristol case has already accelerated the move to provide
patients with data on the performance of doctors and hospitals, and this has to
be a good outcome’ (Smith, 1998). This move was seen as linked to improved
professional and ethical standards, and implies that the pre-existing ethical
standard was inadequate or less satisfactory. Summarizing the history of the
GMC in 2006, Sir Donald Irvine concluded that ‘The stark reality is that, from
the beginning in 1858 right up to the early 1990s, statutory self-regulation as
operated by the GMC failed the public and conscientious doctors’ (Irvine,
2006a). In the same article he also states ‘But in the case of the British medical
profession the underlying cause is surely professional culture. In too many
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ways the culture today still reflects medical practice as it was in the latter half of
the 19th and first half of the 20th centuries’ (Irvine, 2006a). This was an
outmoded culture of paternalism, self-protection and introspection. While
not criticizing all medical practice as unethical, we would assert that in the
area of informed consent, performance monitoring and healthcare errors, the
profession has tended to behave unethically for many years, and this breach
must be urgently addressed.

What evidence exists to help us decide which possibility is the most likely to
explain the attitudes of the management of our healthcare structures? The
evidence we have accumulated suggests that the medical profession has certainly
subverted the ethical standards of its trainees in the medical curriculum, with
many authors describing ‘hidden’ or ‘informal’ ethics curricula at work in
medical school training as recently as 2004 (Bolsin, 2003; Goldie et al., 2003;
Hundert et al., 1996; Hafferty and Franks, 1994). Other evidence comes from the
attitudes to implementation of the type of performance monitoring programme
described in this chapter. Funding for these monitoring projects from profes-
sional bodies has been obtained only from the Australian and New Zealand
College of Anaesthetists (ANZCA). However United Medical Protection, the
Victorian Managed Insurance Authority, the Medical Defence Association of
Victoria and the Federal Department of Trade and Industry (DTI) have com-
mitted other contributions. The affiliations of the sponsors indicate that, while
insurers and medical indemnity organizations consider programmes for collect-
ing performance data to be a considerable advance on current clinical gover-
nance arrangements, there is little support from the profession, healthcare
managers and credentialing organizations, for whom there would be consider-
able benefit. Furthermore, the allocation of AU$500 000 from the DTI, to
develop the other specialty versions of the programme indicates a belief at
Federal level that the thinking underlying the model will lead to commercial
and healthcare benefits in the future.

The striking absence from the list of sponsors or funding organizations apart
from the ANZCA is any senior healthcare safety or quality organization. Our
concern is that many patients, providers and payers of healthcare cannot afford
to wait passively for that change. Too many patients will die unnecessarily, and
too many unnecessary costs to healthcare funding bodies will have been
incurred, for inaction to be a reasonable option for these groups.

Conclusions

Although the interest in report cards to date has centred on complex surgical
interventions, there is no reason to consider that other specialties should not be
subject to similar assessments (Bolsin, 2000; Bolsin and Colson, 2000; Bolsin
and Day, 1998; Colson and Bolsin, 2003; Spiegelhalter et al., 2003; Bolsin and
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Colson, 2003). In a retrospective analysis of mortality data from UK General
practices, Speigelhalter and co-workers demonstrated that such an analysis of
routinely collected data (if it had been current at the time) would have detected
the abnormally high mortality rate of patients in Dr Harold Shipman’s prac-
tice, and could have triggered an inquiry after as few as 40 deaths had occurred
(Spiegelhalter et al., 2003). Thus, the analysis of routinely collected outcome
data in General Practice in the UK NHS could lead to the early detection of
both adverse and favourable trends in that practice. This could identify and
eradicate potential bad practice, and could identify and encourage the spread
of practices associated with improved patient outcomes (Bolsin, 2000). Thus,
it is possible to conclude that no specialty is too complex or non-procedural to
make it immune or insulated from the voluntary collection of outcome data
(Bolsin, 2000; Bolsin and Day, 1998). The potential benefit of a 40% reduction
in risk-adjusted mortality over 3 years suggested in the studies by both Hannan
and co-workers and O’Connor and co-workers, is too large an improvement to
ignore (Hannan et al., 1994; O’Connor et al., 1996).

Conversely, we would consider that the number of deaths and iatrogenic
injuries that would result from failing to implement such data collections is an
unjustified risk to future patient safety. Medicine has been aware of its contri-
bution to patient mortality and morbidity for hundreds of years. More recently,
detailed studies of the developed healthcare systems of the Western world have
confirmed that ‘medical error’ and ‘systems failings’ still contribute to adverse
outcomes for patients. However, at the same time, the medical literature
contains many studies demonstrating the improvements in performance that
result from the feedback of outcome data to practising clinicians (Shortell, 1998;
Hannan et al., 1994; O’Connor et al., 1996). Thus, report cards improve practice
and save lives, and we can count the lives saved. Furthermore, it has been
demonstrated that analysis and feedback of routinely collected data in paedi-
atric cardiac surgery and UK General Practice would have led to the early
identification of poor outcomes at the Bristol Royal Infirmary and in Harold
Shipman’s general practice (Spiegelhalter et al., 2003). An estimated minimum
number of 200 lives were lost as a result of not having this routine analysis.

Early mandatory data collections were necessary to ensure uniform collec-
tion of data of the required quality for trusted analysis and feedback of
information that was valued by the participating clinicians (Hannan et al.,
1994). Subsequent voluntary data collections have demonstrated similar qual-
ity improvements as well as an improved ethical standard (Bolsin, Faunce and
Oakley, 2005; Bolsin, 2000; O’Connor et al., 1996; Bent et al., 2002; Clarke and
Oakley, 2004). The next step in improving that ethical standard will be to make
the data available to the patient and public as part of the consent to treat-
ment process (Clarke and Oakley, 2004). When these stages have been fol-
lowed through, it will be possible for those members of the medical and
healthcare professions participating in such voluntary, open data collections to
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demonstrate that not only are they actively contributing data to optimise
outcomes for their patients, but they are also demonstrating an improved
standard of ethical behaviour over those data collections which were manda-
tory and secret to the profession.
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Part II

Informed consent





Part introduction

Informed consent

One of the main lines of argument for publishing surgeon performance
information appeals directly to the doctrine of informed consent. It is a
commonplace in medical ethics that a significant medical procedure cannot
ordinarily be conducted on a patient without that patient’s consent. It is also
widely accepted that consent cannot be effectively provided unless it is
grounded on a proper basis of relevant information. Hence the phrase
‘informed consent’. It has become standard in medical practice, and indeed
in medical law, to hold that medical professionals have a responsibility to
ensure that patients have given their effective informed consent, before a
significant medical procedure can be conducted.

The first chapter in this section, by Steve Clarke and Justin Oakley, argues
that standard treatments of the doctrine of informed consent, such as that due
to Faden and Beauchamp (1986), have implicitly been committed to the
provision of surgeons’ performance information to prospective patients before
a surgical operation can take place. Standard treatments of the doctrine of
informed consent concur on the requirement that all significant risks involved
in undergoing an operation must be disclosed to a patient before that oper-
ation can take place. The significant risks of an operation will vary, inter alia,
according to the performance abilities of the surgeon undertaking the oper-
ation. Clarke and Oakley argue that, because standard treatments of the
doctrine of informed consent require that the actual risks of an operation be
disclosed, this doctrine implicitly requires that the performance abilities of
prospective surgeons who may be conducting the operation in question be
disclosed.

Merle Spriggs is supportive of the argument from the doctrine of informed
consent to the requirement that surgeon performance information be pro-
vided to patients. In her paper she attends to recent criticisms by Carl
Schneider (1998) and Onora O’Neill (2003) of the doctrine of informed

109



consent, which is claimed to establish an impossible goal, or involves consent
procedures that may become empty rituals. Spriggs argues that these criticisms
can be effectively addressed and that we are left with a robust enough version of
the doctrine of informed consent to require the provision of surgeons’ per-
formance information to patients. The following chapter is a response to
Clarke and Oakley from David Neil. Neil argues that the requirement of
providing risk information for the purposes of informed consent does not
extend to a requirement to provide patients with comparative performance
information. He argues that considerations of autonomy and informed con-
sent are not, by themselves, sufficient to justify devoting the substantial public
resources necessary for the collection, publication, and disclosure to patients of
fine-grained surgeon-specific performance data, over competing demands for
such resources.

The next chapter in the section, by David Macintosh, is concerned with the
impact that surgeon report cards may have on patients’ trust of their surgeons.
Macintosh argues that the provision of surgeon’s performance information has
the potential to increase the level of trust between surgeons and patients and
thereby enable better decisions about consent to surgery to be made. The
chapter that follows Macintosh’s chapter is concerned with the practicalities
of presenting performance information to patients for the purposes of en-
abling effective informed consent. The author, Steve Clarke is concerned with
the ways in which patients’ understanding of comparative surgeon perform-
ance information may be subject to well-known psychological biases. He offers
suggestions as to how the effects of these can be minimized when performance
information is provided to patients. In the final chapter of this section, Adrian
Walsh is concerned to properly contextualize the notion of informed consent.
He relates the doctrine of informed consent to the idea of consumer sover-
eignty in economics and considers the moral implications of making surgeons’
performance information available commercially.
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Risk and disclosure

In order to qualify as an instance of informed consent, a patient’s decision to
consent to an operation needs to be grounded on an adequate basis of relevant
information. Without such a basis of relevant information, a patient’s decision
to consent to an operation is not an effective informed consent, and is not,
therefore, sufficient to authorize that operation. Because many of the categor-
ies of information that inform effective decisions by patients to consent to an
operation are categories of specialist medical information, patients must rely
on the disclosure of such information by medical professionals. A patient must
receive an adequate disclosure of a variety of categories of information that are
relevant to their decision to undergo an operation, as a precondition to the
provision of effective informed consent.

Exactly which categories of information should be disclosed, for the purposes
of providing informed consent, is in dispute.1 What is not disputed by any
commentators who accept a doctrine of informed consent is that a necessary
component of disclosure, for the purposes of informed consent, is disclosure of
the reasonably foreseeable risks of an operation. In this chapter, we argue that
disclosures made for the purposes of obtaining patients’ informed consent to an
operation ought to include material information about a subcategory of risk
information: that is, information about the ability of available surgeons to
perform the operation in question. Disclosures that do not include at least
some relevant, material information about the performance ability of available
surgeons are an inadequate basis for the provision of effective informed consent.
Our argument is for the disclosure of a class of information that has not hitherto
been recognized in standard treatments of disclosure in informed consent.2
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However, we do not understand ourselves to be opposed to standard treatments
of disclosure in informed consent, such as those provided by Faden and
Beauchamp (1986), Appelbaum, Lidz, and Meisel (1987), and Wear (1998).
The disclosure requirement that we argue for is a hitherto unrecognized con-
sequence implied by these treatments of disclosure, which can be made explicit
when we think carefully about risk, one of the ‘elements of disclosure’.

Our main point is simple and, we think, very hard to deny. The risks that
should be disclosed to patients are the risks that we can reasonably expect that
patients will face when undergoing an operation. These risks will vary, inter alia,
according to the level of ability of the surgeons who are available to perform that
operation. So, information about the performance ability of surgeons is a
necessary component of the disclosure of the reasonably foreseeable risks of a
surgical intervention. And, as the disclosure of the reasonably foreseeable risks of
a surgical intervention is a necessary requirement for the provision of effective
informed consent, the disclosure of information about the performance ability
of available surgeons is a necessary requirement for the provision of effective
informed consent to a surgical intervention.

Before we go on, we should stress that we fully accept the ‘received view’,
that the overriding purpose of the doctrine of informed consent in medical
ethics is to ensure that patient autonomy is respected in medical decision
making. Faden and Beauchamp state that an ‘. . . analysis of the nature of
autonomy provides the essential foundation for our analysis of the nature of
informed consent’ (1986, p. 235). According to Appelbaum, Lidz and Meisel,
informed consent is ‘an ethical value rooted in our society’s cherished value of
autonomy’ (1987, p. 3). We share these sentiments. It is because we ought to
uphold the value of patient autonomy that material information about a
surgeon’s ability should be disclosed to patients as a part of the informed
consent process.3 We best uphold a patient’s autonomy by enabling that
patient to properly understand the risks that they are exposing themselves to
when choosing to be operated on by a particular surgeon.

Appelbaum et al. (1987, p. 51) provide a useful analysis of the disclosure
of risks, identifying the following four components: (1) the nature of the risk;
(2) the magnitude or seriousness, of the risk; (3) the probability that the risk
might materialise; and (4) the imminence of the risk. The following example is
a simple application of their analysis. Recently, Clarke was diagnosed with a
cartilage tear in his right knee. He was advised that arthroscopic surgery could
be conducted on his knee to alleviate the condition, and that this would
involve the risk of severing a nerve in the knee area causing permanent
numbness in that region, immediately. The likelihood of this happening was
reported, by Clarke’s surgeon, as 1 in 1000. The nature of the risk (1) was
severing a nerve. The magnitude or seriousness (2), is determined by under-
standing the consequences of the risk occurring and depends, inter alia, on
how much Clarke values feeling in his right knee.4 The probability of the risk
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materializing (3) was reported to be 1 in 1000, and the consequences of the
operation going wrong (4) would be experienced immediately.

What does it mean to say that the probability of this risk materializing was
1 in 1000? The surgeon advising Clarke appeared to be asserting that if he (call
him Bloggs) were to operate on Clarke, the probability of severing a nerve
would be 1 in 1000. But why would Bloggs have thought this? Presumably,
because he was in possession of information about the success rates of actual
instances of arthroscopic surgery performed by a suitably large class of sur-
geons, of which he is a member (let us suppose this class is the class of
Australian surgeons), on a suitably large class of patients, of which Clarke is
a member (let us suppose that this is the class of Australians). Furthermore,
Bloggs presumably believed that the probability of severing a nerve, if he were
to perform arthroscopic surgery on Clarke, would be no different, ceteris
paribus, from the probability of severing a nerve when any given Australian
surgeon performs this form of surgery on any given Australian.

Measures of the probability that a risk might materialize as a result of an
operation are typically presented as if it were unproblematically the case that the
probability of a risk materializing in a particular operation simply was the
average probability for operations performed by all surgeons within a suitably
large reference class, on all patients within the same suitably large reference class.
However, this will not always be the case. It might be, for example, that Clarke is
a member of a subclass of the population, which has a different probability of the
risk materialising from the risk for the population as a whole. Suppose that
Clarke is a Torres Strait Islander, and that for Torres Strait Islanders it has been
demonstrated that there is a significantly higher probability of this risk materi-
alizing – say 1 in 100, rather than 1 in 1000. As an Australian, Clarke has a 1 in
1000 chance of ending up with a severed nerve in his knee, but as a Torres Strait
Islander, Clarke has a 1 in 100 rate of ending up with a severed nerve in his knee if
he goes ahead with the operation. Which rate should Bloggs quote when
disclosing the risks of the operation to Clarke? If Bloggs is aware of the sub-
stantially higher risk rate for Torres Strait Islanders, then Bloggs should cite this
information. Bloggs should provide Clarke with the information available that
most closely reflects his actual circumstances. All things being equal, the infor-
mation that will more closely approximate the actual rate at which a risk to
Clarke can be expected to materialize will be information about the most specific
reference class to which Clarke belongs and, clearly, information about Torres
Strait Islanders is information about a more specific reference class than is
information about Australians generally.5

Just as specific information about Clarke may be relevant to the rate at
which a risk materializes, so too information about Bloggs can be relevant.
In particular, information about Bloggs’ ability to perform the operation will
surely affect the rate at which injuries can be expected to occur. Suppose,
for the sake of argument, that Bloggs has performed arthroscopic surgical
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operations of the type being contemplated 10 000 times, and 100 of these
operations have resulted in severed nerves – i.e. 1 in every 100 times. If Clarke
is to be operated on by Bloggs, then is the expected risk of a severed nerve for
Clarke closer to 1 in 1000 or closer to 1 in 100? Surely, all things being equal,
1 in 100 is the more accurate figure, because it represents the probability of
the occurrence of an event that is closer in description to the event that is
actually being contemplated. It is more fine-grained information, and as we
have already argued, all things being equal, we ought to provide more fine-
grained information where it is available, because it more closely approxi-
mates to the actual probability of the relevant possible event.

The actual probability of a severed nerve, when Bloggs operates on Clarke,
will depend on many factors, such as the quality of the lighting in the operating
theatre, peculiarities about Clarke’s right knee, the occurrence of unforeseen
events that interrupt the operation and even whether or not Bloggs slept
properly the night before the operation.6 To provide precise information
about the actual probability of a risk materializing, for a particular operation,
we would have to anticipate the probability of all such relevant effects and
make appropriate adjustments to our assessment of the probability of a risk. As
a complete list of factors that can potentially affect the probability that a risk
may materialize would be extremely long, if not infinite, this would be
impractical, if not impossible. Furthermore, even for those factors that we
can anticipate, we will be unable to provide reliable information about some of
them. Suppose that Clarke is a member of a distinct population group with,
say, less than 100 members. Even if we have reason to suspect that members of
this group may be susceptible to the risk in question at a rate which is different
to that for the overall population, we may simply be unable to obtain enough
reliable information about such a small group to confirm this suspicion.

It is not reasonable for a patient to expect medical professionals to anticipate
all factors relevant to a given risk. And nor is it reasonable for patients to expect
that medical professionals will be able to provide reliable information about all
such factors, even if they are made aware of the materiality of such factors to
the decision making of a particular patient. However, it surely is reasonable to
expect medical professionals to make the effort to anticipate some of the
factors that will be most important for the decision-making of the majority
of patients. And, it surely is reasonable to expect medical professionals to
collect such information about those important factors and to provide it to
patients for the purpose of enabling effective informed consent. With many
operations, a surgeon’s level of performance will be one of the most important
factors causing risks to patients; and so it is plausible to believe that many
patients will appreciate having such information available (see Marshall,
Shekelle, Leatherman, Brook, and Owen, 2000, pp. 60–2). So it is reasonable
to require that relevant information about surgeons’ performance abilities be
made available to patients for the purpose of enabling effective informed
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consent. Commonly, surgeons already maintain records of their performances
in operations, so it would not be an onerous administrative imposition to
require that material information derived from such records be made available
so that it may be provided to patients for the purposes of enabling informed
consent.

Recent institutional and legal developments

We are unaware of other philosophers who have explicitly advocated the
provision of material information about the performance of surgeons for
the purpose of disclosure in informed consent in medicine, but we are not
the first advocates of the provision of information about the performance of
surgeons. In some American hospitals information about the performance of
surgeons is already collected and made publicly available on the internet. The
best known and longest established such internet site is one maintained by the
New York State Department of Health, which issues annual reports, known as
‘report cards’, comparing the mortality rates of individual surgeons who have
conducted coronary artery bypass graft operations.7 This is a commonly
recommended form of surgery for people with severe atherosclerotic coronary
artery disease. There are also sites available providing data about the perform-
ance of heart surgeons in Pennsylvania, and of the results of patient satisfaction
surveys of practitioners of general medicine, obstetrics, surgery and intensive
care in Cleveland.8

There are moves under way to introduce report cards into the public health-
care systems in both the United Kingdom and in Australia. In 1998, the UK
Department of Health released a comprehensive set of performance indicators
against which to measure hospital data for the purposes of developing report
cards on hospitals, and general practitioners have access to data that enable
them to give their patients detailed information about the success rates for a
given procedure in a particular hospital, and how that compares with the
national average (Department of Health, 1998). The case for public reporting
in Britain has gained considerable impetus as a result of the Bristol Royal
Infirmary scandal. In response to a recommendation of the subsequent public
inquiry into the events at Bristol, inter alia, the UK Department of Health
decided that data on the mortality rates for individual cardiac surgeons would
be made available to the public in 2004.9 (They were eventually made available
to the public (on the UK Healthcare Commission’s website) in April 2006.)

In Australia the use of report cards on hospitals has been strongly advocated
in the State of Victoria. The Health Services Performance Review, carried out in
1999 under the leadership of Professor Stephen Duckett, produced a discus-
sion paper recommending that a set of comprehensive consumer-orientated
performance indicators be developed and that the Victorian Department of
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Human Services publish annual data on the comparative performance of
individual hospitals and day centres for specific procedures.10 These data on
the comparative performance of hospitals have now been made available to the
public in Victoria. Although the information contained in report cards on
hospitals is not as fine-grained as information contained in report cards on
individual surgeons, provision of such information is a step in the right direc-
tion. Information about the likelihood of a risk materializing, if an operation is
performed at a particular hospital, is more fine-grained information than
information about the likelihood of such a risk materializing if the reference
class in question is all surgeons performing that operation in an entire nation.

Consider the recent scandal at the Bristol Royal Infirmary. In that case the
anaesthetist ‘whistleblower’, Dr Stephen Bolsin, collected figures which showed
that two surgeons had mortality rates for two particular operations that were well
above the British national average for those operations. The data collected by
Dr. Bolsin throw into sharp relief the importance of providing to patients (and
hospital administrators) sufficiently fine-grained information about surgeons’
performance. For paediatric cardiac operations in 1990–1992, the mortality rate
at the Bristol Royal Infirmary was three to four times higher than the national
average. For one of the surgeons at the centre of the scandal, Mr Wisheart, the
mortality rate for paediatric cardiac operations in that period was reported as
being five to six times the national average.11 Clearly, parents who were informed
about the mortality rate of paediatric cardiac surgery, for operations conducted
by Mr Wisheart, would be in a better position to give effective informed consent
to a paediatric cardiac operation conducted by Mr Wisheart than would parents
who had been told only about the mortality rate for all surgeons conducting
paediatric cardiac operations at the Bristol Royal Infirmary. And parents in the
latter group would, in turn, be in a better position to give effective informed
consent than those parents who were only told about the national average
mortality rate for all surgeons operating in the United Kingdom.

Our view is also broadly in line with the ruling in a recent Australian legal
case, Chappel v Hart (1998) whose details are as follows. Mrs Hart consulted an
ear, nose and throat specialist, Dr Chappel, following a sore throat that she had
had for a period of nine months. It turned out that Mrs Hart had a pharyngeal
pouch and this had caused a narrowing of her oesophagus. Dr Chappel
recommended surgery, but failed to warn Mrs Hart that surgery would involve
a slight risk of vocal damage, despite the fact that Mrs Hart had indicated to
him that she considered such a risk material to her, informing him that she
‘didn’t want to end up with a voice like Neville Wran’ (the ex-premier of New
South Wales, who had a famously croaky voice). Surgery was performed by
Dr Chappel, and while he was deemed by the court not to have performed the
surgery negligently, Mrs Hart’s oesophagus was inadvertently perforated
during the operation, an accident that indirectly caused the permanent
impairment of her voice. Mrs Hart’s concern about the state of her voice was

116 Informed consent and clinician accountability



particularly well motivated because her position as an Education Officer
required that she be able to speak clearly. Following the operation, she was
assessed as medically unfit to continue her work and had no option but to retire.

Mrs Hart was awarded a sum of AUS$172 500 in damages by the NSW
Supreme Court, a decision which was subsequently upheld by the High Court
of Australia. Mrs Hart did not contend that she would not have undergone the
operation had she known about the risk to her voice. Instead, she contended
that she would have gone ahead with the operation, but with a more experi-
enced surgeon – the most experienced surgeon in the field available, whom,
Mrs Hart believed, would be the best performing surgeon.12

It seems clear from the context of the court’s decision that, had Dr Chappel
advised Mrs Hart merely of the average risk of such a complication for any
Australian patient being operated on by any Australian surgeon, he would not
have done enough to escape liability. Because the court’s decision turned on
accepting Mrs Hart’s claim that, had she known of the risk to her voice, she
would have sought the most experienced surgeon in the field available, it
seems the court believed that Dr Chappel had an additional obligation to
inform Mrs Hart that his experience was limited. One of the presiding judges,
Justice Gaudron, argued that, if the risk to Mrs Hart is understood as a loss of
an opportunity to undergo surgery at the hands of a more experienced
surgeon, then Dr Chappel should be understood to have had a duty to inform
Mrs Hart that there were more experienced surgeons practising in the field.

Both the High Court of Australia’s judgement and Mrs Hart’s reasoning
appear to be premised on the assumption that greater experience straightfor-
wardly equates to better performance. Here we must demur.13 While, all things
being equal, performance and experience are positively correlated, the rela-
tionship between the two is far from straightforward, exceptionless and linear.
Some very experienced surgeons may be ‘past their prime’, and in such cases
marginal increases in experience will negatively correlate with performance. In
some cases performance ability may ‘plateau’ and further experience may make
little or no difference to it. In his sceptical study of professional psychology and
psychotherapy, Robyn Dawes cites evidence, due to Howard Garb (1989), of
such plateauing. In professional psychology, once the rudiments of technique
are mastered, experience does not produce any measurable increase in diag-
nostic performance (Dawes, 1996, pp. 106–7).

The overall relationship between experience and performance is extremely
complicated and can be expected to vary across different areas of human
endeavour. According to Dawes, one generalization that is reliable is that
experience enhances performance when practitioners are given regular and
explicit feedback about performance and are thus prompted to alter their
practices in light of failure (Dawes, 1996, pp. 118–21). Potentially, report
cards could have a role in improving overall performance and in making
experience correlate more positively with performance. In any case, report
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cards can be used to indicate performance levels without recourse to indica-
tions of experience. Had Dr Chappel had ready access to reliable statistical
information about surgeons’ performance, he would have been able to provide
Mrs Hart with very accurate information about his ability to perform the
operation that she underwent, as well as accurate information about the
relative ability of other surgeons in his field.

It should be noted here, however, that the fact that particular details about
an individual surgeon would be material to a given patient’s decision about
whether or not to consent to that surgeon operating upon them does not by
itself suffice to show that those details ought to be provided to the patient.
Patients may regard all manner of details about an individual surgeon as
material to their decisions about whether or not to consent to that surgeon
operating upon them, but the surgeon’s privacy is another important factor to
be considered in determining what sorts of disclosures are justifiable. Some
facts about surgeons are justifiably kept private, even when those facts might be
considered material to a particular patient’s decision about whether to be
operated upon by a given surgeon. For instance, a homosexual surgeon, who
preferred that his sexual orientation be kept from his patients, would surely be
justified in keeping such information private, even where a patient would
regard this information as being material to her decision about whether to
be operated upon by this surgeon. The promotion of patient autonomy is
justifiably limited by the value of respect for a surgeon’s privacy here.

The value of privacy clearly licenses the withholding of certain sorts of
information about individual surgeons, even where this information would
be material to a given patient’s decision. However, it is hard to see how this sort
of rationale could plausibly be applied to mount an argument for the with-
holding of information about a surgeon’s performance. Even if some surgeons
actually do regard details about their surgical performance as equally personal
and private as information about, say, their sexual orientation, the moral
foundations of professional obligations provide good reason for thinking
that, while the public may not have a claim on the latter information, they
do have a strong claim on the former. It seems very plausible to hold that, in
exchange for the community entrusting professionals with a monopoly of
expertise on the provision of certain key goods, professionals owe the com-
munity the means to ascertain and monitor whether the requisite expertise is
indeed being provided. And surely the provision of information about pro-
fessional performance is a key way of meeting this demand.14

Two objections

Although we see our argument as based on drawing out a logical implication of
the doctrine of informed consent, a doctrine that enjoys widespread support,
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the argument’s consequences ensure that it will be controversial. So, it is
important that we examine some objections to our position. Two objections
seem to us especially worthy of consideration.

The threshold objection

It might be argued that surgeons can meet their professional obligations by
providing performance data regarding their ability, up to a particular thresh-
old, and that it is supererogatory for surgeons to provide further performance
data beyond that threshold, even where a surgeon is aware that this further
information is material to a particular patient. If this is right, then surgeons
need merely to demonstrate that they have met this threshold. If this is to be a
low threshold, then a mere demonstration that they are entitled to be called
competent might be all that is sufficient, or so our objector may tell us. This
objection is plausibly motivated by a general view about professional obli-
gations. According to this view, those of us in need of the services of a pro-
fessional have a right to know only that the skills of the particular professional
in question pass a certain standard of competence and we are not entitled to be
given any further details about the individual characteristics of different
practitioners.15 This sort of view is sometimes claimed to be well suited to
contemporary professional practice, given that doctor–patient relationships
tend to be more impersonal than they have been previously, and given that
what those seeking the help of a professional need to know, above all, is that the
professional will adhere to a certain charter of norms and values, no matter what
their personal characteristics may be (see Dare, 1998a; Veatch, 1985).

To evaluate this sort of objection properly, we would need to be told more
about the point at which it is said to become supererogatory for surgeons to
provide data on their performance that was material to a particular patient. If
this threshold for surgeons was set quite high, then we might not find this
suggestion particularly problematic. Nevertheless, we do find rather implau-
sible the general suggestion that our rights to know details about the perform-
ance of individual professionals extend only as far as the information necessary
to establish that they meet some threshold of basic competence. Sometimes,
the services that we are engaging a professional to provide are of a relatively
high level of significance to us. In fact, this is typically the case when we are
choosing a surgeon. In such situations, the suggestion that a surgeon who has
demonstrated their basic competence has no obligation to provide any further
performance information that would be material to our decision seems partic-
ularly implausible. Indeed, in some professions it has been thought appropri-
ate to make information available to the public about individual members that
goes beyond their meeting a baseline of competence. For example, in
Anglophone countries a barrister’s advanced level of skill is indicated by
their being accepted as a Senior Counsel or a Queen’s Counsel. At the very
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least, we think it is appropriate that surgeons be required to disclose (to
patients for whom this is material) core information about their own rates
for mortality and major morbidities (including their risk-adjusted mortality
and morbidity rates). How far a surgeon should be expected to go beyond this
is open to further debate.

Justice issues

A second line of objection raises concerns about justice, regarding the cost of
collecting surgeons’ performance data, and about the impact of publicly
accessible report cards on the availability of medical care. It would be very
costly to attempt to cater to every need, because different patients’ inform-
ational needs regarding the performance of surgeons in a given specialization
may well vary enormously, and can sometimes be quite idiosyncratic. For
example, information about different cardiac surgeons’ rates for some out-
comes of coronary artery bypass grafts, such as the average chest scar width
after healing, might be material to the decisions of some patients about which
surgeon to choose, but not material to other patients. Indeed, there may appear
to be almost no limit to the types of information that could be collected about
the clinical performance of a given class of surgeons, that different patients may
conceivably regard as material to their decision about whom is to operate upon
them. The costs of collecting such a diversity of systematic performance data,
so as to cater for the wide variety of different patients’ informational needs,
could plausibly be objected to as an unfair allocation of state resources. After
all, it is likely that funds used in the collection of such data would have to be
found by reducing levels of funding allocated to certain other areas of
healthcare.

Clearly, given considerations of cost, the sort of data about surgeons’
performance that the state can legitimately be expected to collect must be
limited in some ways. Specifying in detail where considerations of justice and
fairness would limit the collection of systematic performance data is a large
task, which we will not undertake here. There is probably considerable diver-
sity in the sort of surgeons’ performance data that different patients will regard
as material. However, it does not follow that to collect any systematic data on
the performance of surgeons would be an unjustifiable use of the state’s
resources. Some sorts of surgical outcomes will surely be regarded by most
potential patients as highly material to their decision about which surgeon to
operate on them (if they found themselves in a position to make such a choice).
Cardiac surgeons’ mortality rates for coronary artery bypass surgery is one
such example. Given the stakes involved here for such patients, why should the
collection of information to help patients make a more informed choice of
surgeon be thought any less worthy of state funding than is, say, the collection
and dissemination of information about how to prevent coronary artery disease
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in the first place? It is very hard to see why considerations of costs to the state
would rule out expenditure on the provision of surgeon performance informa-
tion in any reasonably well-funded medical system.16 The annual collection (and
publication) of systematic performance data on the surgical outcomes of differ-
ent practitioners is certainly not regarded by the New York State Department of
Health nor by the UK Government (in their response to the Bristol Inquiry) as
an unjustifiable use of state resources. Indeed, quite apart from the value of such
information in enhancing the quality of patients’ decisions about surgery, the
community may well view the expenditure of government funds on the collec-
tion and provision of surgeon performance information as justifiable on the
grounds that the public availability of such information is an important way of
keeping surgeons accountable to the general public.

But what about the impact on the practice of medicine of the transmission of
information about surgeons’ performance to patients? Green and Wintfeld
raise the possibility that the publicizing of the cardiac bypass mortality rates for
individual surgeons in New York State may have led some surgeons to avoid
operating on critically ill patients, so as to protect themselves against any
increase in their mortality rates (Green and Wintfeld, 1995, p. 1231). It has
also been claimed that the more widespread use of public report cards will
result in surgeons becoming much more reluctant to operate on patients who
require relatively complex procedures. A response to these concerns is that the
development of surgeons’ report cards has been driven partly by a desire to
improve the practice of medicine. Furthermore, it may be achieving this
objective. In their latest listing of cardiac surgeons’ mortality rates for bypass
surgery, the New York State Department of Health asserts that the publication
of this sort of data (on the internet) has improved the quality of care that
cardiac patients receive, a judgement supported by Hannan, Stone, Biddle, and
DeBuono (1997). This has occurred, it is suggested, partly because the pub-
lication of these data has enabled both hospitals and surgeons to identify which
practitioners need to improve, and then to take steps to bring about appro-
priate improvements.17

To fully address concerns about the impact of surgeons’ report cards on the
practice of medicine would require extensive empirical research. Some such
research is now being carried out (Chassin, Hannan, and DeBuono, 1996;
Erickson, Torchiana, Schneider, Newburger, and Hannan, 2000; Green and
Wintfeld, 1995; Peterson, De Long and Jollis, 1998). A noteworthy point to emerge
from this research is that fears that report cards may have led surgeons to avoid
operating on high-risk patients have not been borne out by any of the systematic
empirical studies into this matter that we are aware of (Marshall et al., 2000,
pp. 68–70). Clearly, though, this is a matter that requires ongoing investigation.

However, even if it turned out that the publication of surgeons’ performance
data did have certain deleterious effects on the practice of medicine generally,
this would not necessarily warrant the conclusion that the publicising of such
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data was ethically unjustified, all things considered. Different ethical theories
might well provide different answers here. If the publication of surgeons’
report cards is shown to result in a reduction in medical utility overall,
utilitarians would regard this as a strong reason to reject the use of report
cards, while some Kantians might (depending, perhaps, on the extent of this
reduction) view this as a price worth paying in order to uphold respect for
patient autonomy. In any case, our argument has not been directed at giving an
overall ethical assessment of surgeons’ report cards. Rather, we aim to show
that standard requirements of informed consent and respect for patient
autonomy entail that the information contained in these report cards ought
to be provided to potential patients, for whom it would be material when they
make decisions about surgery. To settle conclusively whether surgeons’ report
cards should be made publicly available for all would require further argument,
which is beyond the scope of this paper.

Practical considerations

Let us now consider some practical difficulties that have been raised about the
implementation of surgeons’ report cards, and suggest some ways in which
these might be dealt with. A fairly common objection to the implementation of
report cards is that it is likely that patients will misinterpret such data, because
they will fail to appreciate the difficulties and complexities involved in assessing
surgeons’ performance.18 Indeed, it is sometimes suggested that patients should
not be provided with performance data about individual surgeons, since these
data are likely to be so misleading that patients will make misinformed decisions
about which surgeon to engage. For example, patients might infer, from the fact
that a particular surgeon has a relatively high mortality rate for a given
procedure, that this surgeon is poorly skilled at this procedure. But such an
inference would be mistaken, as different surgeons’ mortality rates for a given
procedure are affected not only by their levels of surgical skill, but also, inter
alia, by variations in the health conditions of the patients they operate on, the
degree of surgical support available at the institution where they practise, and
the sort of post-operative care provided to each patient. A high mortality rate
need not indicate a lack of surgical skill. In fact, some very skilful surgeons may
actually have quite high mortality rates, since they may be more likely than
other surgeons to be called on to perform high-risk operations.

A related problem is that the presentation of performance data can be
deliberately manipulated in order to create the impression that a surgeon is
considerably more skilled than he or she actually is. Surgeons with objectively
poor outcomes may be able to find ways of framing their performance data, in
an attempt to mislead patients into believing that they are more successful
surgeons than they in fact are. Attempts to counter such distortions by
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providing additional information threaten to compound the difficulties facing
patients. If patients are already confused by the data they are presented with,
then they may be further confused by being given more information.

We think these problems can be alleviated, to a large extent, by the use of
processed rather than raw data, which is intended to take into account the
particular difficulties faced by doctors in particular circumstances. In addition
to publishing raw mortality rates, the New York State Department of Health also
publishes ‘risk-adjusted’ mortality rates, which indicate what a particular sur-
geon’s mortality rate would have been had he or she had a mix of patients
identical to the state average. An analogy that can be made here is to the
difference between a raw batting or bowling average in the game of cricket,
and the ‘processed’ rating that the LG International Cricket Council (ICC)
rankings provide.19 The raw batting average fails to take into account various
factors such as the difficulty of batting conditions on particular grounds that a
particular batsman may be more likely to encounter, and the quality of bowling
attack that he may happen to face. The LG ICC ratings account for these factors
by statistically adjusting raw data to take into account the ways in which the
overall conditions that a batsman faces deviate from the norm.20

It is unlikely that risk-adjusted statistics could be so well adjusted as to fully
represent the complete range of variables that a surgeon encounters. However,
it is surely absurd to insist that anything less than perfectly accurate informa-
tion about surgeons’ performance should be withheld from patients. From a
patient’s point of view, information that is reasonably accurate and fairly
representative can be of significant value, despite its imperfections, and is
usually better than having no performance data at all.

From the point of view of surgeons and health policy makers, it may appear
justifiable to withhold certain sorts of imperfect performance information
from patients, if the provision of such information is likely to have highly
deleterious effects on the availability and practice of surgical care generally. But
the question of the extent – if at all – to which imperfect performance data can
be justifiably withheld from an individual patient to whom it would be
material, in order to maintain or promote better overall medical practice,
will depend importantly on how one balances such factors as patients’ rights
to medical information, rights to treatment, surgeons’ duties as professionals
to make their services broadly available, and the promotion of medical utility
overall. And the bearing such factors will have on one’s answer here will
depend importantly on whether one relies on, for example, a Kantian or a
Utilitarian ethical theory. Thus, Kantians may argue here that the public has a
right to know about surgeons’ performance data, imperfect or not, particularly
if such data can enhance the autonomy of patients’ decisions about surgery.
Utilitarians, on the other hand, might argue that imperfect performance
information should not be released to patients, where the provision of such
information is likely to lead patients to make decisions that are contrary to
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their best interests, or is likely to result in a lowering of the quality of surgical
care offered to the community overall.

In any case, the worry that patients may misuse or fail to comprehend
performance information contained in report cards can be addressed by
considering the nature of the informed consent process itself. In standard
models of the informed consent process, such as the account given by Wear
(1998, Chap. 6), the doctor provides relevant information to the patient and
then takes reasonable measures to ensure that the patient comprehends that
information. Comprehension typically involves placing the significance of the
information provided in an appropriate context for the patient to interpret.
Consistent with this approach, cardiologists in New York State are encouraged
by the Department of Health to discuss and contextualize the different risk-
adjusted mortality rates of various cardiac surgeons, as part of the development
of an appropriate treatment plan. Report cards made publicly available may
well be improperly interpreted by the public at large. However the relevant
issue, for the purposes of providing for informed consent, is not whether to
make such information available to the public generally, but whether to
provide such information to patients who are contemplating the surgical
procedure in question.

It might seem unrealistic to expect surgeons with poor report cards and a
lack of plausible explanations for those poor results, to own up and say that
they are poor surgeons. Some might suggest it is more likely that such surgeons
will provide implausible explanations, but dress them up in such a way as to
make them appear plausible to patients. This problem prompts thinking about
ways in which the informed consent process might be adjusted to minimize the
potential for surgeons to mislead patients as to their ability. One idea is to
involve third parties in the informed consent process. Although it may be
unrealistic to expect a surgeon to divulge that he or she is of poor ability when
it comes to performing a particular operation, there is no reason why a third
party might not be able to indicate that the surgeon’s reports are poor and that
his or her explanations for these poor results are inadequate. To an extent,
third parties are already involved in the informed consent process in situations
where patients seek a ‘second opinion’. Further, in the UK, Patient Care
Advisers are now employed by the National Health Service to assist cardiac
patients with making various decisions about surgery. The role of these advisers
currently includes assisting cardiac patients who have been awaiting surgery for
over six months to decide whether to be transferred to another cardiac unit
(elsewhere in the UK), which can provide surgery sooner than the unit that the
patient is currently listed with. In assisting patients with their decisions, these
advisers help patients to consider a range of information, including perform-
ance data on individual cardiac units. All indications are that these advisers will
also be asked to assist patients with considering performance information on
individual cardiac surgeons, once that information becomes publicly available in
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2004.21 Another consideration is that surgeons with merely average performance
data might be able to make their services more attractive to patients, offering
their services at cheaper rates than those of surgeons with better results, and
might be prepared to acknowledge their average results to patients, as a way of
explaining their lower fees. In public hospital situations where doctors’ fees are
not at issue, surgeons with merely average performance results may be able to
offer patients reduced waiting times for non-emergency operations.22

Another practical issue to consider is the impact of report cards on the
training of new surgeons.23 It takes a long time to become a fully qualified
surgeon. Practitioners will typically spend many years as surgical residents,
performing operations under close supervision, before they are permitted to
play a leading role in a surgical procedure.24 It seems to follow from our
argument that a surgeon’s status as a trainee, or as a newly qualified practi-
tioner, should be disclosed to those patients who would regard this as material
to their decisions about whether or not to be operated upon by a given
practitioner.25 Likewise, where significant data are collected on a trainee’s
performance in order to monitor the trainee’s progress, our argument seems
to imply that these data should be made available to those patients who would
regard these as material information. However, there may not be sufficient data
on an individual practitioner, during their training and immediately after
qualifying as a surgeon, to enable a satisfactory report card on their performance
to be created. Typically, a satisfactory report card will need to be based on data
collected over several years. Attempts to construct a report card on fledgling
surgeons, who have conducted only a small number of surgical procedures, can
be expected to yield data that are very unreliable.

The problem of adequately informing patients about the performance of
trainees and newly qualified surgeons, in a way that minimizes the chance
of such information being misinterpreted, is a difficult one to resolve. Much
research is currently being done on ways of improving and possibly standard-
izing measures of trainee surgeons’ progress along the learning curve, but the
problem of how to adequately inform patients about trainee surgeons’ perform-
ance is widely acknowledged, and the medical profession itself has not so far
been able to come up with a solution to this problem.26 Close supervision of
trainees is clearly important, as are the proliferation of skills laboratories where
trainees can practise under simulated conditions. However, there will still be
occasions where the trainee must perform a procedure themselves for the first
time, and outcomes for patients in such cases are commonly worse than if the
procedure was carried out by a fully qualified surgeon (Gawande, 2002,
pp. 21–30). Nevertheless, the difficulties of adequately informing patients
about trainees may not be entirely intractable. Perhaps there are better ways of
helping patients to understand a trainee surgeon’s performance than by attempt-
ing to develop statistically valid report cards on trainees. After all, records are
kept to enable a trainee’s progress to be monitored by their superiors, and if
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suitably contextualized, these records could be provided to patients who see this
information as material to their decision about surgery. Because performance
information on trainees and newly qualified surgeons is particularly likely to
mislead those unfamiliar with the circumstances and procedures surrounding
surgical training,27 it is especially important to assist patients who are provided
with such information to properly contextualize that information.

However, disclosing information to patients about a trainee surgeon’s status
and their level of performance, raises a further concern. That is, such disclo-
sures may lead patients to avoid the trainee in favour of more experienced
practitioners, and this will potentially impede the trainee’s development of
those surgical skills that can be effectively learnt only by operating on actual
patients. Given these implications, we need to address the question of whether
there are any reasons that would suffice to justify withholding such informa-
tion about trainee surgeons from patients who would regard this as material to
their decision about surgery.

An argument that some might advance for withholding such information
appeals to the notion of justice as reciprocity. According to this argument,
because each of us has been, or is likely to be, the beneficiary of a practitioner’s
surgical skills at some stage in our lives, there is a reciprocal (prima facie) moral
obligation upon each of us to accept a trainee surgeon, on some occasion, when
we need surgery. Analogous reciprocity-based arguments are sometimes put in
the context of medical experimentation, and in regard to blood donation (see
for instance, Caplan, 1988). To accept the benefits of medical experimentation
or donated blood, without being prepared to make comparable sacrifices, is to
act as a ‘free rider’.

Such arguments, while intuitively appealing, are controversial, because they
assume that free riding must be wrong in all contexts, and this assumption has
been strongly challenged.28 However, even if we agreed that free riding is
always immoral, and so accepted that these reciprocity-based arguments create
obligations in the case of medical experimentation or blood donation, this
would not justify withholding information about a trainee surgeon’s status or
their performance from patients who would regard such information as
material to their decision about surgery.

The provision to patients of materially relevant information about trainees
follows from standard informed consent requirements, and none of the
reciprocity-based arguments about medical experimentation or blood donation
holds that our obligations here require us to sacrifice our right to be informed
about the risks of a particular experiment or of donating blood. In any case,
accepting the services of a surgeon might not create any reciprocal obligation
on the patient’s part, since, as we have argued earlier, surgical services can be
seen as something that practitioners are obligated to make broadly available to
society, in exchange for society granting surgeons a monopoly of expertise on
the provision of these services. Perhaps there are other arguments for creating
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exceptions to standard informed consent requirements in the case of trainee
surgeons. But in the absence of such arguments, we hold that such exceptions
would be unjustified.

A consequence of disclosing trainee surgeons’ status and performance infor-
mation to those patients who see this as material information, may be that it
begins to take longer to train surgeons. This would be a significant public policy
issue, which each community would have to confront for themselves, with
reference to the particular healthcare system in place there. There are many
issues raised here. Several measures might be considered, to help mitigate this
effect. The community might decide that greater resources ought to be invested
in the training of surgeons, to ensure that their progress is not unduly delayed by
a possible reduction in the number of patients willing to have surgery performed
by a trainee.29 Thus, closer supervision of trainees by highly proficient surgeons
could be made a mandatory part of surgical training regimes, and this could be
clearly explained to patients. Also, the distinction between experience and
performance could be emphasized, so that patients do not automatically assume
(before seeing a trainee’s performance data) that an inexperienced trainee
surgeon will have poor performance data, and so that patients may be attracted
to the services of trainees with good performance data. Another possibility
would be to offer certain incentives to patients who are prepared to have surgery
by trainees, such as shorter pre-operative waiting periods.30 Communities with
fee-for-service health systems might also consider requiring lower fees to be
charged for surgery carried out by trainees, though patients would need to be
assured that they would not have to bear any added costs that might eventuate,
should extra follow-up procedures prove to be necessary.31

Conclusion

We have argued that a proper understanding of the doctrine of informed
consent, in conjunction with a proper understanding of the concept of risk,
implies that we should support the provision of performance information
about surgeons as part of the informed consent process. We have considered
some commonly voiced objections to this chain of implication and found
them to be lacking in substance. We have not shown how our proposal could
be turned into sound policy – that would be a major undertaking – but we have
addressed some common practical objections to its implementation.32

Notes

1. Those who adopt a maximal approach include Faden and Beauchamp (1986),
Appelbaum, Lidz, and Meisel (1987), Wear (1998), and the state of Georgia
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legislature, which requires a disclosure of the nature of a treatment, the likelihood of
its success, practical alternatives to a treatment as well as a prognosis if treatment is
declined. In Georgia this information is legally required to be transmitted to a patient
even if the doctor providing the disclosure does not have the information available at
the time of the proposed treatment. A minimal approach is adopted by most other
United States legislatures, such as the state of New York legislature, which only
requires information about reasonably foreseeable risks and alternative treatments
to be disclosed (Schuck, 1994, p. 917). In an interesting recent move away from the
minimal approach, hitherto dominant in the state of New York, the New York State
Health Department has recently required a cardiac surgeon with hepatitis C to
disclose this to patients before attempting operations (Lambert, 2002). We see this
decision as being in accordance with our argument. The fact that a particular surgeon
has hepatitis C, and so is likely to have an increased chance of passing on this
infection to patients, is information about risks that patients would find material
to their decision about whether or not to undergo an operation with that surgeon.

2. One of us has argued against standard treatments of disclosure in informed consent
on very different grounds (Clarke, 2001).

3. While it is widely agreed that the overriding purpose of the doctrine of informed
consent, in medicine, is to ensure that patient autonomy is respected, the nature of
autonomy itself is less than transparent. See Clarke (2001) for a discussion of the
relationship between different conceptions of autonomy and the doctrine of informed
consent. Rival conceptions of autonomy are analysed further by Dworkin (1988).

4. The magnitude to which Clarke values feeling in his right knee may not be
completely transparent to him. Nevertheless, we hold, it is reasonable to think
that someone can estimate the magnitude of this subjective value, roughly, at least.

5. Schuck (1994, pp. 917–18) provides references to some American legal cases that
raise the issue of the relative size of populations to which risks could refer.

6. In a recent simulation of an operation, surgeons who had been awake all night
made 20% more errors than surgeons who had had a full night sleep (Taffinder,
McManus, Gul, Russell, and Darzi, 1998).

7. New York State Department of Health (2002). The mortality rates for angioplasty
procedures performed by different cardiologists have also recently been added to
the New York State Department of Health website (2003).

8. See Pennsylvania Health Care Cost Containment Council: ‘Pennsylvania’s Guide to
Coronary Artery Bypass Graft (CABG) Surgery 2000’. See also Quality Information
Management Corporation, The Greater Cleveland Consumer Report of Hospital
Performance (1998).

9. See The Bristol Royal Infirmary Inquiry, available: http://www.bristol-inquiry.
org.uk/index.htm and, for the UK government response: http://www.dh.
gov.uk/PublicationsAndStatistics/Publications/PublicationsPolicyAndGuidance/
PublicationsPolicyAndGuidanceArticle/fs/en?CONTENT_ID=4002859&chk=
CPhi%2BI. In the UK, these report cards will be administered through the
newly established Office for Information on Health Care Performance, within
the Commission for Health Improvement, at the National Health Service.

10. See Duckett, Casemix Consulting and Hunter (1999). We argue that there is a
compelling case for the use of such performance indicators as a component of the
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disclosure requirement in the provision of informed consent. However, this is not to
claim that this is the only consideration in favour of report cards, nor to claim that
the movement for the use of report cards is being driven by a concern to better enable
patients to provide informed consent. The report cards movement appears to be
driven by a number of interrelated concerns. One is a concern for public account-
ability as a means of ensuring public confidence in the health system. A second is an
economic argument, which is particularly important in the Victorian case, that links
the public provision of information relevant to health care decisions to the more
effective operation of the health care system, understood in free market terms. A
third is also economic, being the view that the use of performance indicators will
motivate hospitals and individual surgeons to improve their overall performance.

11. These figures are extrapolated from Bolsin (1998, p. 370).
12. An American case somewhat similar to Chappel v Hart is Johnson v Kokemoor (1996),

a Wisconsin case in which a patient, Ms Johnson sued her surgeon, Dr Kokemoor, as
a result of severe side effects caused by aneurysm surgery. Ms Johnson contended that
Dr Kokemoor had exaggerated his degree of experience at performing the type of
surgery that he proposed, and under-represented the risks associated with that
surgery. Expert witnesses for the plaintiff argued that a reasonable physician in
Dr Kokemoor’s circumstances would have advised the plaintiff of the availability of
more experienced surgeons at a nearby clinic (Heinemann, 1997).

13. A failure to distinguish clearly between performance and experience is also present
in the judgement of the Wisconsin High Court in Johnson v Kokemoor, and in
Heinemann’s (1997) discussion of that judgement. The connection between a
surgeon’s experience and ability is discussed by Freckelton (1999), who also
recognizes that Chappel v Hart provides an impetus towards ‘report cards’.

14. It is also worth noting here that a surgeon who refused to disclose his sexual
orientation to a patient for whom this is material may well restrict that patient’s
autonomy in regard to her decision about surgery, but he does not thereby violate
that patient’s autonomy in that regard. A patient’s autonomy is violated when it is
restricted unjustifiably, and if our above argument is sound, a surgeon who refuses
to disclose his sexual orientation to a patient for whom this is material does not
restrict that patient’s autonomy unjustifiably. Such a refusal, unlike the case with
information about a surgeon’s performance, is perfectly compatible with the
requirement to respect patient autonomy, for this requirement demands that health
professionals do not unjustifiably restrict the autonomy of their patients – it does
not demand that health professionals meet whatever informed and voluntary
requests (for information, or for services) that patients make. A similar point
could be made about a justice-based refusal to meet a patient’s autonomous
request. For instance, an end-stage renal failure patient who is not provided with
the only available dialysis machine certainly has their autonomy restricted here; but
if justice requires that this dialysis machine be provided to another patient with
end-stage renal failure instead – because, say (as some principles of justice would
have it), this patient’s prospects with dialysis are much better than the other’s – then
failing to provide the dialysis machine to the first patient does not count as a
violation of their autonomy. (For further discussion of this point, and of other
values that properly govern professional roles, see Oakley and Cocking, 2001.)
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15. This view has been put to us in conversation by Michael Davis, among others.
16. A conclusive answer to these sorts of resource allocation questions would require

details about the costs of collecting performance data, and some principle of
healthcare resource allocation that would enable us to judge whether preventative
health measures ought to receive funding priority over measures to promote
informed decision-making by patients in acute care. Examining these issues
would take us too far afield here.

17. See Coronary Artery Bypass Surgery in New York State 1997–1999, New York State
Department of Health, September 2002, p. 1.

18. This concern was expressed by the Australian Medical Association, and the Royal
Australasian College of Surgeons, in their submissions to the Victorian Department
of Human Services Health Services Policy Review. See Duckett, Casemix
Consulting and Hunter (1999, 114–117).

19. See: http://cricketratings.com/.
20. LG ICC use purely mechanical processing procedures to take account of abnormal

conditions, when producing weighted batting and bowling averages. This is not the
only way to weight raw data. It may be that additional non-mechanical processing is
appropriate in some cases, including the development of risk-adjusted surgeons’
report cards.

21. The NHS booklet, Extending Choice for Patients – Heart Surgery: Your Guide to Your
Choices (2003), explains that the Patient Care Adviser’s ‘. . . job is to work for you.
Although they work closely with the cardiac team in your local hospital they do not
answer to them. Your Adviser is managed by the local Patient Advocacy and Liaison
Service to ensure that he or she is an independent voice acting on your behalf ’.

22. Of course, the implementation of such strategies is complicated, considerably, by
the involvement of the insurance industry in the financing of medical procedures.

23. Thanks to an anonymous referee for raising this concern.
24. See Gawande (2002) for a lively personal account of the difficulties commonly

encountered in learning to perform surgery.
25. Note that, as explained earlier, there is no simple and direct correlation between

experience and performance. Some very experienced practitioners may have declin-
ing levels of surgical performance, and some inexperienced trainees may have
relatively high levels of surgical performance. Also, obtaining statistically valid
figures on risks for individual surgeons would seem to require that they have
performed a minimum number of operations.

26. It is not only novice surgeons whose performance follows a learning curve. Even
well-qualified surgeons face a learning curve when mastering new surgical tech-
niques into surgical practice. So, the question of how to adequately inform patients
about where a surgeon’s level of performance is in relation to that surgeon’s
learning curve is more pervasive than might initially be apparent.

27. This point is clearly made by Tony Eyers (2003) in a paper describing a first-hand
account of surgical training.

28. This assumption is challenged, inter alia, by Cullity (1995), and Dare (1998b).
29. Indeed, given that the increased surgical risks posed by trainees are commonly borne

disproportionately by lower socioeconomic groups in society, there is a strong
distributive justice argument for greater societal investment in surgical training, to
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enable these increased risks to be spread more evenly across different socioeconomic
groups in the community. (See for instance, Eyers, 2003, on this point.)

30. There is some evidence from the UK that cardiac patients are prepared to make
certain sorts of trade-offs – such as travelling significant distances to have surgery at
a different cardiac unit – in order to shorten their wait for surgery. See Extending
Choice for Patients – Heart Surgery: Your Guide to Your Choices (2003).

31. The implications of such incentives for private health insurance would also need to
be considered. Further, careful attention would need to be given to each suggested
incentive, on a case-by-case basis, to minimise the possibility that such incentives
would impair a patient’s judgement about the surgery.

32. Informed consent and surgeons’ performance, by Steve Clarke and Justin Oakley,
The Journal of Medicine and Philosophy, vol. 29, no. 1 (2004), pp. 11–35. Copyright
# The Journal of Medicine and Philosophy, Inc. Reprinted by permission. We would
like to thank the journal’s anonymous referees for their helpful comments on a
previous draft of this paper. For useful feedback on earlier drafts, we also wish to
thank Joe Ibrahim, Hugh Martin, David Neil, Tim Van Gelder, the Melbourne-
Monash bioethics journal club and audiences at the Children’s Hospital, Westmead
NSW, the Australian Association for Professional and Applied Ethics annual confer-
ence 2001 and CAPPE Melbourne and Wagga Wagga. Research that led to this paper
was supported in part by National Health and Medical Research Council Project
Grant 236877.
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The value and practical limits
of informed consent

Merle Spriggs
Murdoch Childrens Research Institute, Parkville, Australia

Introduction

Obtaining informed consent from patients and research subjects is often seen as
an impossible goal. Practical difficulties abound in the disclosure of information,
the processing of information and with patient understanding of information.
Some people view these practical difficulties as limitations of informed consent.
These difficulties and perceived limitations are some of the objections appealed
to when it is suggested that patients offered surgery should have access to
inform ation ab out individual clinicians’ performance (Clarke, this volume;
Clarke and Oakl ey, 20 04 ). In t his chapter I outline t he requirements for infor med
consent and comment on the moral authority of informed consent. I then outline
recent influential criticisms of informed consent by Onora O’Neill and Carl
Schneider and assess the main practical limitations these authors identify. Based
on this assessment, I argue that the practical difficulties can be dealt with – they do
not rule out the possibility of informed consent. Instead of practical difficulties,
major impediments to achieving informed consent are the result of a failure to
adequately value patient autonomy (the value underlying informed consent) and
relying on an impoverished or underdeveloped view of autonomy. I argue that a
proper understanding of informed consent and patient autonomy clarifies the
ethical obligations of health care professionals. A proper understanding of
informed consent and patient autonomy also shows us that there is an ethical
obligation to provide information about individual clinicians’ ability to perform
an intervention. I conclude by considering the effect on the doctor–patient
relationship of providing information about clinician performance.

Requirements for informed consent and information about
persons offering or performing interventions

In the endeavour to obtain informed consent, great emphasis is placed on things
patients need to know about and understand, such as ‘diagnoses, prognoses, the
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nature and purpose of the intervention, risks and benefits and recommendations’
(Beauchamp and Childress, 2001, p. 89). While these things are typically consi-
dered essential for patients to make informed decisions, there seems to be no
requirement to provide information about those offering or performing the
intervention. There are only a few philosophers or commentators on informed
consent who explicitly advocate the provision of information about persons
performing interventions (Clarke and Oakley, 2004, p. 6; Wilkinson, 2001;
Kluge, 1999).

Informed decisions and information about risk

It is well recognized that, in order for patients to make meaningful decisions, i.e.
decisions with moral weight, reflecting their preferences and values, patients
need not only information about procedures, but they also need to understand
how the intervention is likely to impact on their life and the things that they
value. In other words, patients need ‘material’ information, i.e. information on
which a patient is likely to place significance. Information is ‘material’ if a patient
views it as ‘material’ information (Faden and Beauchamp, 1986, p. 304). It
includes information about benefits and risks on which a person is likely to
place significance. Patients are likely to place significance on information that is
uncertain, missing or not available. In order to make a properly informed
decision, patients also need to understand the information they are given.
Information must be presented in a way that patients can understand it
(NHMRC, 2004a, b).

Risk associated with a procedure can be statistically quantified to some
extent, but risk is also an individual thing that must be tailored to individual
patients. Risk varies from patient to patient depending on things like health,
age, gender, and the presence of co-morbid factors (Lloyd et al., 2001, p. 147).
Risk also varies from doctor to doctor and the risk associated with some
doctors is greater. Reports such as the following appear regularly in the media:
doctors with limited surgical experience operating on patients (Nader, 2005,
p. 7); a Sydney neurosurgeon charged with cocaine possession while attending a
brain surgeons’ conference (Maher, 2005, p. 11); abuse of alcohol and drugs
among doctors is about two to three times that of the general population
(Cresswell, 2005, p. 5).

These may be extreme examples, but given the risk these behaviours pose for
patients, it is reasonable for patients to want to know something about those
who are offering and performing interventions, especially when patients are
constantly hearing about high rates of medical errors (Braithwaite, Healy and
Dwan, 2005, p. vi; Carvel, 2005; Hobgood et al., 2005, p. 1276). The existence of
medical errors adds weight to the view that consent that is informed and
meaningful in the sense that it reflects a patient’s preferences and values requires

The value and practical limits of informed consent 135



individualized information about clinicians, specifically their performance – for
the same reason that patients need information about their own individual level
of risk. Performance data on individual clinicians will reflect things that may be
concealed from the public and which have a bearing on the risk that patients
face. Patients need this information to be properly informed.

The level of risk a person is prepared to take on is also an individual thing.
Only I know what level of risk I am willing to accept, and while competent, it is
not up to any other person to decide on my behalf what level of risk is
acceptable to me. Therefore, in order to make an informed and meaningful
decision, ‘material’ information includes information about: (a) how an inter-
vention is likely to affect my life or the things that I value; (b) information
about my individual risk factors; (c) information on the level of risk associated
with the clinician performing the intervention, i.e. individual performance
data. I then deliberate on this information in light of my particular values and
preferences.

The moral authority of informed consent

In health, law and ethics, moral authority is given to the informed consent of
competent adults about their own healthcare. A competent adult’s decision to
undergo (or forego) treatment is justification to proceed (or desist) despite
risks – as long as relevant information has been provided (including risks,
uncertainties and alternative options); the individual understands the infor-
mation; and makes a voluntary decision (is not coerced or deceived), based on
their own values and preferences. The moral authority of an individual’s
consent is therefore grounded in the degree of autonomy of the decision.
And the ethical significance we give to autonomy will depend on the under-
lying ethical theory we hold. Autonomy can be regarded as good because it has
instrumental value, because it has intrinsic value, or it can be viewed as a side-
constraint that we ought not to violate, apart from exceptional circumstances
(Spriggs, 2005, p. 247).

Criticisms of informed consent

I begin by outlining the influential critiques of Onora O’Neill and Carl Schneider
whose arguments represent the major and most prevalent criticisms of informed
consent. I then assess in detail the main practical limitations that these authors
identify.

Onora O’Neill claims that she takes informed consent ‘sufficiently seriously to
identify some of its limitations’ and that her intention is not to deny the impor-
tance of informed consent or recommend a return to medical paternalism. The
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‘ethical importance’ of informed consent she claims, is not that ‘it secures some
form of individual autonomy, but that it provides assurance that patients and
others are not deceived or coerced’ (O’Neill, 2003, pp. 4–5). O’Neill’s arguments
deal with medical treatment, research and the use of human tissue, although she
focuses mostly on the latter two. Carl Schneider focuses on informed consent in
clinical practice. He is sceptical about the possibility of obtaining informed
consent and sceptical about its value.

In The Practice of Autonomy, Schneider presents a case for the conclusion
that patient decisions are often made on other than rational grounds
(Schneider, 1998, p. 99). He presents a caricature of the idea of autonomy
(the underlying value of informed consent) which he refers to as ‘mandatory’
autonomy and then proceeds to criticize that (Schneider, 1998, pp. 17–32,
137–79). He equates this conception of autonomy with independence and self-
sufficiency (Schneider, 1998, pp. 153–4), and implies that autonomy involves
patients taking full decisional control, having full information and achieving
full understanding even in the technical sense (Schneider, 1998, pp. 52–6, 107).
Based on this conception of autonomy, he argues that autonomy is an ‘unattain-
able and unwise standard’ (Schneider, 1998, p. 174). He also claims that many
patients are reluctant to make their own medical decisions (Schneider, 1998,
p. 46). In a more recent article he continues in this vein to argue that the goals
of informed consent are not achieved because more disclosure does not lead to
better decisions (Schneider, 2005, p. 13).

Practical limitations: an assessment

The requirements for informed consent are an impossible goal

According to Schneider, full disclosure is required for informed consent and
patients need (on the extreme view that he presents) to understand all infor-
mation, even technical medical information (Schneider, 1998, pp. 52–3,
128–30). Schneider rightly predicts that satisfying such a standard would
lead to information overload and that would interfere with understanding
(Schneider, 1998, p. 60). Schneider also worries that patients are basing their
decisions on missing or unreliable information because the data on which
diagnosis and prognosis are made are fraught with uncertainty and doubt
(Schneider, 1998, p. 52). The existence of uncertainty, together with less than
full information contributes to Schneider’s view that informed consent is not
achievable (Schneider, 1998, pp. 52–5). For Schneider, informed consent
seems to be an impossible goal because full information is problematic and
less than full information is also problematic.

I would argue that the requirements for informed consent are not an
impossible goal. Of course, full autonomy requiring full information and
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knowledge of outcomes is indeed an unrealistic ideal. While achieving this
ideal is often not possible, it is also not necessary. Substantial rather than full
autonomy is a more appropriate standard, i.e. having ‘material’ information
on which the individual places importance. On this standard, individuals need
enough information to feel that their choice is a responsible choice relative to
the available evidence – irrespective of what the outcome may be. In other areas
of life, significant choices involving intentional action, substantial understand-
ing and freedom from constraint are justifiably respected and not interfered
with – even when we do not know how things will turn out, e.g. making
financial investments, hiring employees and buying a house (Beauchamp and
Childress, 2001, pp. 59–60). Some patients might want access to technical
information, but full technical information is not necessary for someone to
gain an appreciation of how an intervention may affect the things they value.

Contrary to Schneider, it is possible to make medical decisions that are
autonomous even though they include information that is uncertain. We can
give meaningful consent to complicated surgery even though we are uncertain
about what the outcome might be – even though the outcome may turn out
not to our liking. The things that matter are the relevance and quality of the
information that is disclosed, the voluntariness of the decision and the quality
of our deliberation. Uncertainty can be perceived and evaluated and factored
into a decision, e.g. there is uncertainty about the best treatment for breast and
prostate cancer but certainties and uncertainties can be identified. Doctors and
patients can talk about what is known, unknown and that which is conjecture
(Katz, 1984, pp. 167–9). By taking uncertainty into account rather than dis-
regarding uncertainty, patients can make an informed decision and choose the
option they prefer – knowing that there is an element of uncertainty. Likewise,
research participants can give informed consent to enter a trial with the
knowledge that they will not know and will not be told which treatment arm
they are assigned to.

Lack of understanding

Lack of understanding is a practical limitation to achieving informed consent.
Patients cannot give informed consent if they cannot understand the thing for
which their consent is sought. Lack of understanding due to information
processing problems has received much attention (Clarke, 2007; Gilovich,
Griffin and Kahneman, 2002; Beauchamp and Childress, 2001; Faden and
Beauchamp, 1986). O’Neill provides a different take on this limitation with
the claim that consent is a ‘propositional attitude’. According to O’Neill,
propositional attitudes are opaque. Consent is directed at a proposition that
‘describes an intended intervention’ but there may be ‘other true descriptions
of the same intervention, or its more obvious effects’ (O’Neill, 2005, p. 4).
O’Neill cites the example of parents who consented to the removal of tissue
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from their dead children but did not understand that that entailed removal of
entire organs (O’Neill, 2003, p. 6). According to O’Neill, in trying to get ‘explicit’
and ‘specific’ consent (O’Neill, 2005, p. 5), we end up performing a ‘ritual’ rather
than achieving what she calls ‘genuine’ consent. When the focus is on documents,
signatures and avoiding litigation, there is a danger of overwhelming patients with
‘excessive or technical detail’ and obtaining consent becomes a ‘matter of ticking
boxes’ (O’Neill, 2003, pp. 5–6).

O’Neill exaggerates the difficulty with understanding when she claims
that ‘the descriptions to which consent is given are always incomplete’
(O’Neill, 2005, p. 6) and that ‘the quest for perfect specificity is doomed to
fail since descriptions can be expanded endlessly, and there is no limit to a
process of seeking more specific consent’ (O’Neill, 2003, p. 6). There are ways
to help people understand those things that are entailed or caused by medical
interventions. O’Neill seems to be suggesting that providing more and more
information is the typical response and that this is problematic because it will
lead to longer, more complex consent forms with the result that informed
consent will be undermined (O’Neill, 2003, pp. 5–6).

In the example cited by O’Neill, adding the words ‘this may include entire
organs’ would surely aid understanding. This is not an onerous task and is not
likely to overtax or create information overload – especially as it is likely to be
‘material’ information. A further case illustrates this point. A man, who did not
intend to consent to being sterilized, was sterilized when he consented to
prostate surgery. Sterilization was an inevitable outcome of the specific pro-
cedure he consented to but he was not aware of that (Beauchamp and
Childress, 2001, p. 88). This should not be interpreted as a problem with the
‘quest for perfect specificity’. It should be viewed as withholding or failing to
disclose information necessary for informed consent and as a failure on the
part of the consent seeker. When something significant like sterilization or the
removal of entire organs from dead children is entailed in a procedure, it is
surely an obligation of health professionals to make sure that those things are
spelled out. It is the responsibility of clinicians or researchers seeking consent
to make sure what is entailed in a procedure is understood.

Clinicians need effective communication skills to facilitate patient under-
standing. There are strategies and technologies to help communicate unfamiliar,
novel, and specialized information to laypersons, e.g. pictures, drawing analogies
and the use of computer-based patient education (Jimson and Sher, 2000,
pp. 335–61; Faden and Beauchamp, 1986, pp. 318–19). The facilitation of patient
understanding may benefit from the use of a professional health educator who
is skilled in these approaches, especially in situations where doctor and patient
do not have a shared world view or knowledge base. The use of an educator may
also help overcome certain obstacles to patient understanding, e.g. patient’s fear
of ‘appearing to waste the physician’s time’ and their reticence to articulate
informational needs and acknowledge their ignorance (Faden and Beauchamp,
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1986, pp. 314–15). On the other hand, patient understanding and the doctor–
patient relationship may be enhanced when both parties to an intervention
participate in the informational exchange – doctors also achieve understanding,
e.g. understanding of patients concerns, false beliefs and confusions. Ideally, the
acquisition of effective communication skills and taking time to converse with
patients will be viewed as part of good patient care. However, time and ‘time
costs’ involved in talking with patients are sometimes invoked as constraints that
impose a burden on doctors (Katz, 1984, p. xi).

Excessive emphasis on informed consent procedures

The main target of O’Neill’s criticism about incomplete descriptions and lack
of understanding is the emphasis on procedure – the ‘ritual’ of informed
consent (O’Neill, 2003, p. 5). This is a legitimate concern. Informed consent
procedures are important but when the idea of informed consent is reduced to
a procedure or ‘ritual’ it can make consent meaningless. When satisfying the
procedure and getting a signature on the consent form become the focus, this
can displace concern about the quality of deliberation or the quality of under-
standing required to give informed consent. When the focus is on the proce-
dure, the guiding value may have nothing to do with patient’s interests or level
of understanding. The guiding value may be fear of legal liability and the
interests of institutions, and be altogether unrelated to the patient and to
medical considerations (Spriggs, 2005, pp. 125–6). An emphasis on the pro-
cedure may regulate the behaviour of the person seeking consent but it has
nothing to say about the quality of patients’ decisions.

The difficulty in knowing what information is ‘material’

The difficulty in knowing what information is ‘material’ to an individual
patient can be viewed as a limitation. O’Neill compares this to trying to achieve
‘specific and generic’ consent and with trying to answer the question ‘how long
is a piece of string?’ (O’Neill, 2005, pp. 6–7). O’Neill, however, overstates the
problem and makes light of the importance of the issue. Helping patients
obtain information about what is ‘material’ to them does not entail having to
provide ‘full’ information in order for patients to pick out what is personally
relevant.

The simple act of talking with patients is effective and efficient. The crucial
role of conversation in informing patients, as promoted by Jay Katz, illustrates
its importance. Katz says that John Stuart Mill, whose argument for liberty is
often mistakenly interpreted as an argument for non-intervention, anticipates
his views on the need for conversation:

[Mill] most insistently asserted instead that ‘Considerations to aid his judgment,
exhortations to strengthen his will, may be offered to him, even obtruded on him, by
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others.’ Only after such an enforced conversation must individual men and women be
allowed to be ‘the final judge’ since ‘they have means of knowledge [about their feelings
and circumstances] immeasurably surpassing those that can be possessed by anyone
else’. (Katz, 1984, p. 123)

Conversation incorporates the obligation of healthcare professionals to pro-
vide information and helps clarify misconceptions and misunderstandings. It
involves patients asking or being prompted to ask questions, and physicians
providing answers. In this way, it delivers the awareness of relevant informa-
tion required by patients for making informed meaningful decisions (Katz,
1984, p. 124, p. 155).

Informed consent does not lead to better choices or good
or palatable outcomes

Some people expect that the requirements for informed consent should bring
about good or palatable outcomes. O’Neill complains that informed consent
procedures protect choices that are not worthy of being protected. They protect
choices that are ‘timid, conventional, and lacking in individual autonomy’ as
much as they protect choices that are ‘bursting with individual autonomy
(variously conceived)’ (O’Neill, 2003, p. 5). For Schneider, ‘the goal of disclosure
requirements’ in the doctrine of informed consent ‘is to improve the decisions
recipients make’ and ‘success means improving decisions enough to justify the
costs of the disclosure requirement’ to disclosers and recipients. The ‘baseline for
evaluation’ he claims, is ‘the quality of the decisions people would make were
there no disclosure laws’ (Schneider, 2005, pp. 12–13).

To some extent, the above concerns can be attributed to a flawed view of
informed consent and autonomy. Informed consent does not necessarily lead
to ‘good’ or palatable choices, e.g. making an informed decision from a
restricted range of options can result in outcomes that are not ideal or not to
our liking. Indeed, people sometimes have to make tragic choices but there is
still value in choosing in accordance with their values and preferences. Having
to make a tragic choice does not take away a person’s need or desire for
information. Nor does it cancel the obligation of healthcare professionals to
provide patients with information.

O’Neill’s worry that informed consent procedures protect choices that are
not worth protecting is a legitimate concern when the emphasis is on proce-
dures. But, as discussed above, informed consent involves more than disclo-
sure and a signature. It involves disclosure of ‘material’ information,
understanding on the part of patients and conversation has an important
role. Conversation between patient and doctor (or educator) can help identify
what is material – and can help ensure that decisions are worthy of respect.
O’Neill’s concern may be more applicable in the research context where a
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patient’s best interests are not the primary concern and informed consent does
not rule out the possibility of exploitation. Properly informed, some people
may consent to an offer which is to their advantage but nevertheless exploita-
tive. Exploitation is consistent with freedom to choose – it may be ‘mutually
advantageous and consensual’ (Carling, 1998, p. 220; Wertheimer, 1996, p. ix).

Schneider is also concerned with problems of disclosure and understanding
but he has an additional concern. Schneider thinks that the effort expended in
addressing these problems needs to be justified – and that the effort is not
justified. According to Schneider, ‘people’s decisions do not always change,
much less improve, with more information’ (Schneider, 2005, pp. 12–13).

First of all, the idea that costs to the discloser should figure in the justifica-
tion seems contrary to the standard interpretation of the doctrine of informed
consent. Furthermore, studies tell us, and Schneider acknowledges, that
patients value disclosure and want information about their medical circum-
stances (Schneider, 1998, pp. 35–41), so, if some decisions do not change with
more information it is reasonable to conclude that the value is not to be found
by justifying costs or by looking for ‘improved’ decisions.

Expecting informed consent to produce ‘happy’ or ‘improved’ outcomes
means that we overlook the value of disclosure. Disclosure of relevant infor-
mation demonstrates respect for patients and their autonomy and the act of
respect is not conditional upon outcomes. Disclosure that is an act of respect
has nothing to say about how the information should be used.

Information about individual clinician’s performance

Assessment of the practical limitations and the value of informed consent
provide some lessons for the inclusion of information about clinician’s
performance.

Information about a clinician’s ability to perform an intervention
is necessary for meaningful consent

When competent adults make decisions about their own healthcare, such as
when they are offered a surgical intervention, informed consent is important
and valuable. In the clinical setting, the best interests of the patient are the
primary concern. There are no competing aims impacting on the disclosure of
information as may happen in the research setting. There should be no
opposition to the provision of ‘material’ information. As mentioned previ-
ously, patients need information about risks, what the surgery entails and how
it could impact on the things they value. Not all patients will want to know
about risks associated with the procedure but for those that do, information
about clinician performance, to the extent that it is an element of the risk
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a patient faces, is ‘material’ and therefore necessary for making an informed
decision.

Information about clinician performance might not be available but it is not
impossible to provide. It is not unknowable. This is an important distinction
and in terms of meaningful consent, there is a significant difference between
making a decision that would take into account information that is unknow-
able, e.g. unforeseeable effects of an intervention – and making a decision
without specific information – information that has not been collected and
centrally collated but could be collected and collated to provide comparative
performance information. Information not available in the sense that it has not
been collected and collated is more akin to information that is withheld. Not
collecting the information is not sufficient justification for not providing this
information to patients.

Surgeons’ performance data may be hard to interpret but this difficulty can be
addressed. Consider the complex nature of genetic information. When individ-
uals are offered interventions such as genetic testing and pre-natal diagnosis,
patient autonomy is the guiding principle. Great emphasis is placed on giving
patients and prospective parents as much information as possible about risks
and probabilities despite the number of variables, complexity of the information
and the possibility of false positives. Genetic counselors are trained and utilized
to help patients understand these things. A standard of information considered
necessary for significant decisions, should apply for all significant decisions.
Counseling or education (guided by the desire to respect patient autonomy)
to help individuals understand complex information, should be provided for
patients undergoing other significant interventions as well, e.g. surgery.

Disclosing clinician performance information to patients
may strengthen the doctor–patient relationship

Clinicians may feel threatened by being required to provide information about
their performance. From the clinician’s perspective the doctor–patient rela-
tionship may be adversely affected. From the patient’s perspective however,
disclosure and consent do not put an end to trust. Jay Katz argues convincingly
that disclosure and consent ‘make mutual trust possible for the first time’
because they ‘banish unilateral blind trust’ (Katz, 1984, p. xvi).

Clinicians may feel threatened by a requirement to provide information
about their performance but being accountable to patients in this way is not
incompatible with trust. It may increase trust. This has been demonstrated in
one study in which medical students informed patients of their inexperience
(Santen et al., 2005). Experience and performance ability are different but they
are comparable in the sense that they both influence the level of risk patients are
exposed to. The aim of the study was to determine whether patients would
consent to a procedure performed by inexperienced medical students in a
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hospital emergency department when informed by the medical student of their
inexperience. It was found that acceptance of medical students in clinical
situations may be higher than has been predicted in hypothetical studies.
Patients seemed to welcome the involvement of students in their care as long
as they felt assured that medical care would not be compromised. Although
most patients wanted to be informed if it was the first time a student per-
formed the procedure, the majority of patients (90%) consented to the student
performing the procedure. An obvious limitation of the study is that the
procedures were of a minor nature such as sutures, putting in an intravenous
line or splinting. Studies are needed to see if the results differ for more invasive
and complicated procedures such as surgery. The lesson in this, and the
relevance to providing surgeon’s performance data, lies in the researchers’
speculation that the increased consent rate (compared to theoretical survey
studies) was due not only to the lack of complexity of the procedure, but was
also a result of talking with the patient and the ‘increased comfort’ for the
patient from ‘having established a rapport with the medical student’ (Santen
et al., 2005. p. 368). This suggests that, rather than eroding trust, talking with
patients (even talking about risk) may strengthen the doctor–patient rela-
tionship and increase trust. Having a role in helping patients interpret and
understand the data should allay fears about the fairness of the ranking
system.

Atul Gawande’s book Complications: A Surgeon’s Notes on an Imperfect
Science, attests to the rapport that is possible despite the risk and uncertainty
associated with medicine and surgery. Gawande concedes the fallibility of
individual doctors, and he does not shirk from acknowledging the uncertainty
of medicine: ‘It’s not science that you call upon but a doctor. A doctor with
good days and bad days . . . A doctor with three other patients to see and,
inevitably, gaps in what he knows and skills he’s still trying to learn’ (Gawande,
2002, p. 5). This book nevertheless generates confidence, empathy and trust
through its candour and by way of an obvious respect for patients.

A distrust of doctors is more likely to occur with a policy of not providing
information about the performance ability of individual surgeons. Important
information that is withheld and that has relevance to patients (such as a high
mortality rate) is likely to be known by some people informally. Distrust is
likely to follow if it becomes known that information has been with-
held (Williamson, 2005, p. 1079). Distrust will be further exacerbated when
information withheld from the public is used by the connected and the knowl-
edgeable. Those with inside knowledge are unlikely to ignore information that
indicates a significant risk.

Providing performance data may or may not bring about happy outcomes.
Nevertheless, the primary justification for providing information about clini-
cian’s performance is that it will help make consent informed and meaningful
and it demonstrates respect for patients.
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Conclusions

Gaining informed consent is not a practical impossibility. As we have seen,
there are challenges and difficulties but major obstacles to achieving informed
consent are not valuing autonomy and relying on an impoverished or under-
developed view of autonomy.

Contrary to O’Neill (2003, pp. 4–5), the ethical importance of informed
consent is that it secures some form of individual autonomy – and the account
of autonomy we rely on is important. Well-developed accounts of autonomy
do exist (Spriggs, 2005; Mele, 1995; Christman, 1991; Meyers, 1989; Dworkin,
1988; Young, 1986). On these accounts, autonomy has a deeper sense than
mere freedom from coercion or deception. These accounts all have something
to say about the quality of patient’s deliberation and understanding.

Finally, an understanding of what gives moral weight to informed consent,
together with a well-developed account of autonomy emphasizing deliberation
and understanding, will help us recognize the ethical obligation of health care
professionals to respect and promote patient autonomy. And, because clini-
cian performance data is an element of risk information, it is clear that the
obligation of healthcare professionals includes making that information avail-
able and helping patients understand that information.
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Against the informed consent argument
for surgeon report cards

David Neil
University of Wollongong, Australia

The publication of outcomes information, or ‘report cards’, for individual
surgeons can be argued for on three distinct grounds. One kind of argument
appeals to healthcare quality, and focuses on the value of individual perform-
ance auditing for patient safety and for an evidence-based approach to best
practice. A second kind of argument constructs the patient as a healthcare
‘consumer’ and appeals to a notion of consumer rights, such that patients
have a right to comparative information about the healthcare products and
services that they consume. Some proponents of this kind of argument believe
that enabling patients to be more informed consumers will introduce productive
market incentives into the healthcare system. A third kind of argument appeals
to respect for patient autonomy and the requirement of informed consent to any
medical intervention. I will refer to these arguments, respectively, as ‘the argu-
ment from quality’, ‘the argument from consumer sovereignty’ and ‘the argu-
ment from informed consent’. In advocating the publication of surgeon-specific
outcomes data, it matters which argument we take to be fundamental, because
the basic rationale for having surgeon-specific report cards has implications for
the form, content and funding of such a system.

With respect to the argument from quality, the literature examining the
effect of public reporting of comparative performance information on health-
care quality presents an increasingly compelling argument that such reporting
is necessary for sustainable quality improvement (Chassin, 2002; Marshall
et al., 2002). From this perspective, the value of surgeon-specific performance
data is that it assists with a sophisticated analysis of the factors contributing to
medical errors. As Mark Chassin (1996) puts it:

Some of the new tools of quality improvement permit us to understand much better
how errors creep into clinical practice. This kind of analysis, adapted from industrial
models, involves studying in detail all the steps involved in providing a particular kind
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of care. It does not seek to identify errors in order to assign blame, but instead assumes
that faulty systems of care are very often responsible for errors. Fixing systems by
reducing unwarranted variations in the provision of care can be much more effective
in reducing errors than punishing people.

The argument from quality and the argument from consumer sovereignty are
not necessarily incompatible. The quality approach focuses on the technical
analysis of the sources of error in complex medical systems. The argument
from consumer sovereignty sees the value of surgeons’ report cards, not in
terms of the analytical value of the data, but as a means of introducing
incentives that reward doctors and institutions for good outcomes. Whether
the market effects of report cards for medical service providers advances or
hinders the goal of quality is a substantive empirical question, and the available
evidence is mixed.

UK government reforms requiring patients to be given a choice of hospitals
provide a case in point. The University College London Hospitals Trust
announced, in December 2005, that it would advertise for patients by claiming
that it has the lowest death rates in the National Health Service (Templeton,
2005). The claim is based on the findings of the independent health research
group Dr Foster. This kind of initiative aims to force hospitals to compete
on the grounds of safety and quality. However, it may turn out that link-
ing surgeons’ ‘market value’ to their mortality rates may introduce counter-
productive disincentives into the system. For instance, there is some evidence
from New York that cardiac surgeons are turning away some high-risk patients
who might benefit from surgery, in order to protect their published mortality
rates (Kolker, 2005). Similarly, Sir Bruce Keogh, president-elect of the Society
of Cardiothoracic Surgeons, has said that:

There is absolutely no doubt in my mind that the publication of mortality data in
England has had a negative effect on surgeons taking on high-risk cases . . . There will,
inevitably, be some people who don’t get an operation now, who might have got one in
the past. (Fracassini and Nutt, 2005)

I am sceptical about the idea that consumer preference, informed by access to
report cards, could be an effective mechanism for driving improvements in
surgical safety. However, the question of whether market mechanisms can
promote healthcare quality is not the subject of this paper. Rather, this paper
examines the argument from informed consent.

The argument from informed consent is important because it is independ-
ent of the argument from quality. The argument from informed consent
attempts to sidestep questions about the actual effects that report cards will
have on the healthcare system, by arguing that access to surgeon-specific
performance information falls within the ambit of an existing right. This is
not an argument that rests on empirical claims about the costs and benefits of
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performance reporting, but instead appeals directly to a general principle of
medical ethics – the principle of respect for patient autonomy.

I will argue that the informed consent argument for surgeon report cards is
actually fairly weak; too weak in fact to provide a sufficient justification for
developing a surgeon-specific outcomes reporting system. The right to such
information cannot be derived from the general requirement to respect patient
autonomy. Consequently, calls for a report card system need to be justified in
terms of their value for realizing improvements in quality and safety standards.

The idea that, as patients, we have a right to know about our surgeon’s
experience and success rates has an immediate appeal. It is the kind of demand
that follows naturally in the wake of revelations of clinical incompetence, and
indeed it did follow in the wake of the Bristol Royal Infirmary scandal. The UK
national paper, The Express, offered one of the more shrill responses to the
findings of the Bristol Royal Infirmary Inquiry (Parker, 2001):

Not until we have eradicated a culture in which doctors can be more interested in
furthering their ambitions than in telling the truth about their success rate or a patient’s
chances, will we prevent another scandal like that at Bristol Royal Infirmary happening
again.

It is important, however, not to conflate our right, as patients, to be protected
from medical negligence and incompetence, with a proposed right to have
fine-grained comparative performance information about all surgeons.

The argument from informed consent has been developed primarily by
Steve Clarke and Justin Oakley in their paper ‘Informed consent and surgeons’
performance’ (2004). My critique of the argument from informed consent will
focus on Clarke and Oakley’s paper. Their basic strategy is very straightforward.
It is uncontroversial, under the doctrine of informed consent, that the reason-
ably foreseeable risks of an operation must be disclosed to patients in the
consent process. Clarke and Oakley contend that relevant risk information
includes ‘information about the ability of available surgeons to perform the
operation in question’ (2004, p. 12):

Our main point is simple and, we think, very hard to deny. The risks that should be
disclosed to patients are the risks that we can reasonably expect that patients will face
when undergoing an operation. These risks will vary, inter alia, according to the level of
ability of the surgeons who are available to perform that operation. So, information
about the performance ability of surgeons is a necessary component of the disclosure of
the reasonably foreseeable risks of a surgical intervention. And, as the disclosure of the
reasonably foreseeable risks of a surgical intervention is a necessary requirement for
the provision of effective informed consent, the disclosure of information about the
performance ability of available surgeons is a necessary requirement for the provision of
effective informed consent to a surgical intervention. (2004, p. 12)

Clarke and Oakley stress that they accept the ‘received view’ that the moral
principle which grounds the doctrine of informed consent is respect for patient
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autonomy. They insist that the availability of surgeon report cards will give
patients more autonomy with respect to decisions about surgery:

We best uphold a patient’s autonomy by enabling that patient to properly understand
the risks that they are exposing themselves to when choosing to be operated on by a
particular surgeon. (2004, p. 13)

There are two problems with this argument. The first concerns Clarke and
Oakley’s use of the notion of ‘disclosure’. A medical practitioner’s obligation to
disclose information applies to information that she knows or should know –
crucially, information that is available. Standard obligations of disclosure
cannot be extended to generate an obligation to discover information that is
not presently known. Clarke and Oakley expand the obligation of disclosure in
a way that has counter-intuitive consequences. The second problem with their
argument is that it fails to respect a formal constraint on any argument from
autonomy – namely, that any substantive right derived from the principle of
respect for autonomy must be universalisable. I will consider these problems
in turn.

Clarke and Oakley point out that, where it is available, stratified risk
information is more relevant than very general risk information. For instance,
a risk algorithm such as the European System for Cardiac Operative Risk
Evaluation Score (EuroSCORE) takes into account a range of factors in
determining percentage predicted mortality for cardiac surgery. These risk
factors include age, gender, history of pulmonary disease, previous cardiac
surgery, unstable angina as well as 14 other criteria. If you were considering
consenting to a coronary artery bypass graft, you should be told your mortality
risk as predicted by an algorithm such as EuroSCORE, rather than merely
being told less ‘personalized’ information, such as the average mortality rate for
all cardiac patients. Clarke and Oakley tell us that ‘we ought to provide more
fine-grained information where it is available, because it more closely approx-
imates the actual probability of the relevant possible event’ (2004, p. 14).

The phrase ‘where it is available’ is misleading in this context. Clarke and
Oakley recognize that ‘a complete list of factors that can potentially affect the
probability that a risk may materialize would be extremely long, if not infinite’
and that this would be ‘impractical if not impossible’ (2004, p. 15). Having
noted, on pain of absurdity, that some restrictions must apply to the scope of
the disclosure obligation, Clarke and Oakley do not give any sustained con-
sideration to the difficult question of how the appropriate boundary between
obligatory and supererogatory disclosure should be drawn. Instead, they assert
that a surgeon’s level of performance is a factor that many patients would
consider important. They further claim that:

Commonly, surgeons already maintain records of their performances in operations,
so it would not be an onerous administrative imposition to require that material
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information derived from such records be made available so that it may be provided to
patients for the purposes of enabling informed consent. (2004, p. 15)

Many surgeons may indeed keep detailed case notes. However, no individual
surgeon’s records can contain the kind of information that advocates of report
cards are calling for; that is, comparative risk information. It is important to
understand what is involved in meaningful comparative surgical audit.
Comparison of surgeons’ performance, with adequate risk adjustment to
account for case-mix, requires all units to collect and report data against a
uniform set of data standards, sufficient to apply a well-verified algorithm for
assessing pre-operative risk.

To gain a sense of the kind of research necessary to provide risk-adjusted
mortality comparisons for individual surgeons, consider the experience of the
Society of Cardiothoracic Surgeons (SCTS) Britain. Anticipating the results of
the Bristol Royal Infirmary Inquiry, the SCTS instituted the collection of data
on surgeon specific activity and in-hospital mortality for several index proce-
dures (Keogh et al., 2004). The Society established a national database in 1994
which collects data on all adults undergoing cardiac surgery, beginning with
12 hospitals and now taking data from all NHS cardiac surgery units (SCTS,
2003). The main aim of the database was to develop reliable, UK-orientated
risk stratification models. In the UK the process of developing an agreed
minimum required dataset and standards for data reporting, and of bringing
all units into a centralized data collection system was a major project, requiring
national cooperation and considerable research and innovation. A study
designed to assess the quality and completeness of the SCTS database was
conducted by the SCTS in co-operation with the Nuffield Trust in Britain and
the RAND Health Program in the United States. Sampling of the database
‘revealed it to be both incomplete and unreliable in its ability to yield accurate,
risk adjusted outcomes data’ (Fine et al., 2003, p. 28). Thus, when the SCTS
published surgeon specific results, in 2004, it did so on the basis of raw,
unadjusted mortality figures because it was not yet in a position to provide
validated risk-adjusted mortality rates (Keogh et al., 2004). Along with New
York State, the SCTS in the United Kingdom has been at the forefront of
surgical outcomes data collection in the world, and yet a decade of ground-
breaking work is only now bringing individualised outcomes reporting within
reach. The impressive work done by the SCTS in this area shows what is really
involved in providing meaningful, validated, risk-adjusted, comparative out-
comes data for individual surgeons. The suggestion that this kind of informa-
tion could be harvested from existing records without ‘onerous imposition’ is
rather too sanguine about the scale and analytical complexity of the task.

Once we acknowledge that determining risk-adjusted mortality rates for
individual surgeons requires the kind of nationally co-ordinated database
development that the SCTS has been engaged in since the early 1990s, it is
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immediately evident that it is misleading to talk about the ‘disclosure’ of such
information. The obligation to disclose risk information to a patient is relative
to the current state of medical knowledge. For almost any medical intervention
we could name, it is likely that future research will yield information that is not
currently available, but would be material to patients’ treatment decisions if it
were available. There may be obligations to undertake certain kinds of
research, but if research obligations exist they are not derived from disclosure
obligations. Standard obligations of disclosure do not generate any obligation
to produce new information that will require substantial work to discover.

Outside of those places where report cards systems are under development,
the information which Clarke and Oakley want to see published would require
a considerable research and infrastructure investment to produce. Resources
are scarce and there is any number of potential research and infrastructure
projects that could improve the understanding and treatment of disease (and
by extension the quality of informed consent to such treatment). The provision
of surgeon specific performance information may ultimately make an impor-
tant contribution to quality and safety in surgical practice, and so it may be
worthwhile to invest resources in the development of report cards. However, a
demand that surgeon report cards be made publicly available is a demand that
substantial resources be allocated to that end. To justify such a project, we need
to show that the benefits outweigh the costs.

I am not disputing the claim that comparative information about surgeons’
performance would be valuable, both for the profession and for some patients.
But no individual surgeon themselves can discover that information. Inter-
surgeon comparison requires comparison of their respective case-mix in terms
of a valid, standardized measure of patients’ pre-operative risk. The resource
expenditure required to produce comparative tables is not mandated by the
requirements of informed consent. Rather, a compelling argument for surgeon
report cards needs to justify the significant opportunity costs of developing
such a system.

The publication of risk adjusted mortality rates may promote transparency
in healthcare, but is of quite limited value in terms of patient safety. Because a
surgeon’s reputation and practice can be damaged, publicly reported outcomes
data must be thoroughly validated and reliable. In New York the validation
process typically means that data is 3 years old when it is published. Dated
information is of limited use for informed consent. The way to deal with sub-
standard surgeons is not to publish their poor results and hope that patients
will choose to avoid them. What is needed is a system of continuous audit that
identifies early signs of poor performance and calls surgeons and units to
account well before the evidence of excessive mortality has reached the con-
fidence level required for public reporting. In the UK the SCTS has adopted
that role. It should not be via adverse publicity that a problem surgeon first
comes to the attention of his or her hospital.
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Clarke and Oakley briefly consider concerns that the publication of sur-
geon report cards will lead to defensive medicine and cite evidence suggesting
that this has not happened in the case of New York. They then make the
striking claim that, even if turns out that the publication of surgeon report
cards does have ‘certain deleterious effects’ on the practice of medicine, their
publication might still be ethically justified. They note that different ethical
theories give different answers here, and while utilitarians will need to see a
cost/benefit balance sheet to make up their minds, ‘some Kantians might . . .
view this as a price worth paying in order to uphold respect for patient
autonomy’ (2005, p. 23).

I claimed above that Clarke and Oakley’s argument violates a formal
requirement on arguments based on the principle of respect for autonomy.
We now turn to this second problem with the argument from informed
consent. Their view that patient autonomy is enhanced by knowing the compara-
tive, risk-adjusted mortality of available surgeons is mistaken – particularly
on a Kantian conception of autonomy.

It is common to conflate autonomy with a broader and more consumerist
conception of individual choice, and a version of this confusion infects Clarke
and Oakley’s argument. According to Clarke and Oakley, the fact that a piece
of information is material to a patient’s decision about whether or not to
consent to an operation is not a sufficient condition for the patient having a
right to that information. A homophobic patient might consider the surgeon’s
sexual orientation material, but such information is protected by privacy
rights. However they suggest that ‘it is hard to see how this sort of rationale
could plausibly be applied to mount an argument for the withholding of
information about a surgeon’s performance’ (2005, p. 19).

The notion of a piece of information being ‘material’ to a patient’s decision
is essentially a legal concept. In the important Australian case of Rogers v
Whitaker the High Court found that a doctor has a duty of care to disclose
‘material’ risks, and stated that a risk is material if:

In the circumstances of the particular case, a reasonable person in the patient’s position,
if warned of the risk, would be likely to attach significance to it or if the medical
practitioner is, or should reasonably be aware that the particular patient, if warned of
the risk, would be likely to attach significance to it. (Skene and Smallwood, 2002)

Clarke and Oakley cite, with approval, the judgment in the case of Chappel v
Hart, to make the point that they endorse a subjective conception of materiality;
that is, information is material if the patient herself considers it material.

However, it is a mistake to hold that the principle of respect for autonomy
always weighs in favour of giving patients information they regard as material.
There are types of information that may be material to a patient’s decision, that
are not protected by privacy or other rights, and yet the patient has no
autonomy-based right to that information.
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The principle of autonomy is complex, but on any viable version of the
principle it involves a commitment to the moral equality of individuals. The
demand that others respect my autonomy implies a duty on my part to
reciprocate that respect towards others. For a Kantian, an agent acts autono-
mously only where she intends that her actions comply with the Categorical
Imperative, which means that it must be possible for all others, similarly
situated, to act in the same way. For the purpose of this argument, the relevant
constraint on autonomous decisions is roughly this: respect for a person’s
autonomy does not confer on her a right to arrogate to herself resources or
limited opportunities, where by so doing those resources or opportunities are
thereby denied to others. An example may help to illustrate the point.

Ms Scalpel is a surgeon whose overall performance is exceptionally good.
Suppose that the majority of her work consists of one procedure, normally
taking 3 hours, which she typically performs twice a day. She has kept metic-
ulous records and has discovered that her risk-adjusted mortality rate is
slightly better for the first operation of the day, in the morning, than for
patients who are operated on in the afternoon. Perhaps her concentration
and dexterity are diminished after several hours at the operating table. Her
overall long-run mortality rate is considerably better than average, and the
difference between the first and second operations of the day is slight. Suppose
that, other factors being equal, her afternoon patients have a 1% higher
probability of in-hospital mortality than her morning patients. Ms Scalpel
knows this fact about her performance. Does she have an obligation to disclose
to her patients the increased risk associated with her afternoon operations,
compared with her morning operations?

No she does not. At least there is no obligation to disclose this information
deriving from considerations of patient autonomy and informed consent. Any
patient who knew this fact, and had the option of choosing morning or
afternoon surgery, would rationally opt to be the first patient of the day. Yet
the option of a morning operation cannot be given to all of Ms Scalpel’s
patients, and no patient can claim that, on grounds of respect for autonomy,
she is entitled to a resource or an opportunity which cannot be made available
to other similarly situated patients. For this reason, a patient cannot, in the
name of informed consent, demand comparative performance information in
order to seek out an above average surgeon or unit. The purpose of informed
consent is not to help patients compete for undeserved advantage over other
patients.

A patient may well want the best surgeon in the country, but a patient whose
demand for the best surgeon is not met cannot thereby claim her autonomy
has been violated. In general, the principle of autonomy does not require us to
furnish patients with information to facilitate choices that are not universal-
isable. Importantly, a threshold model of publication of surgeon performance
information is compatible with a Kantian view of autonomy. Threshold reporting

154 Informed consent and clinician accountability



simply shows that a surgeon meets or fails to meet a specified performance
standard. A patient can reasonably demand evidence her surgeon is safe and
competent, and threshold reporting would fulfil that demand without com-
promising other patients.

It might be objected that providing information and providing an option are
not the same thing, and that a patient may want comparative performance
information for reasons other than selecting the best surgeon. A patient may
simply want to know, for instance, and in such a case would not providing such
information enhance autonomy? Even if we accept a subjective test for the
materiality of information, such that information is material just if a patient
regards it as material, it does not follow that respect for autonomy requires the
development of surgeon-specific performance tables. This conception of
informed consent only entitles patients to information that is both unpro-
tected and available. Where information is unavailable and costly to produce,
the mere fact that a patient would like to have that information does not
generate a claim on the public dollar.

Sir Bruce Keogh, co-ordinator of the National Adult Cardiac Surgery
Database in the UK (and former president of the SCTS) has noted that, if the
purpose of publishing individual surgeon performance information is for
patient choice, then the information must be presented in a comparative
fashion as detailed, risk-adjusted tables. However, publishing to indicate
whether a surgeon is safe or not ‘requires agreeing a threshold of unacceptable
mortality and then showing where each individual surgeon’s results lie relative
to that threshold’ (Keogh et al., 2004, p. 451). I have argued that considerations
of informed consent, at best, support a threshold model of surgeon perform-
ance reporting. Against Clarke and Oakley, I have argued that the doctrine of
informed consent in medical ethics does not require the publication of com-
parative performance information on surgeons of a kind that constitutes a
league table.
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Trust and the limits of knowledge

David Macintosh
James Cook University, Cairns, Australia

I would be true, for there are those who trust me. Howard Arnold Walter, 1906

The old song by Walter implies that, if we are trusted, we will feel the need to
take up some personal obligation to those who trust us. This is interesting, as it
suggests that trust is not merely a device for cementing some certainty and
commitment in relationships, but imposes an obligation on the trustee that
goes to the core of his character. If surgeons are to be trusted to look after the
interests of their patients, does this mean that they can also be expected to
develop a corresponding sense of duty that is an integral part of the way they
see themselves? It would be good if this were so. This chapter examines the
effect that trust, or lack of it, may have on surgeons and how it can influence
the way they behave. The use of report cards may increase the knowledge we
have about particular surgeons, but how does the revelation and application of
that knowledge affect surgeons and their relationship with patients?

Difficulties interpreting information

In many situations in life we have to make decisions where we would like to
have more or a deeper understanding of the information that is available. We
may not be able to access what we need to know or this is couched in terms we
do not understand. At worst, we suspect that we are being deliberately kept in
the dark and at best we feel disadvantaged and impotent. For instance, workers
in Australia were recently offered a choice in which funds their superannuation
could be invested. Alan Wood (2004, p. 40) argues that a pre-condition for the
choice of a fund is an informed investor supplied with information that is
easily understood. Wood claims that some in the superannuation industry are
not keen to disclose ‘how much money juicy fees and kickbacks can cost you’.
The Australian Consumers Association and others want investors to know how
much fees will reduce an employee’s final super payout. The industry and the
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government both claim that it is too difficult to supply this information. Whilst
the government has announced it will warn people to be wary of costs and will
offer access to detailed fee disclosure models, Wood claims ‘you might even
understand it if you happen to be an actuary, but it won’t help most people’. If
we cannot obtain or understand the information we need, we can only make
sensible decisions if we can trust someone to find and interpret it for us.

Some aspects of trust

Francis Fukuyama (1995, p. 26) defines trust as ‘the expectation that arises
within a community of regular, honest and cooperative behaviour, based on
commonly shared norms, on the part of other members of that community’.
Bernard Barber (1983, p. 9) also describes trust as an expectation that people
will act within a persistent moral order and in a sense sees trust as social capital
based on common values. Broad social expectations are necessary in everyday
life and without some trust of this nature, the world would be so disorganized
that we would feel unable to get out of bed in the morning (Luhmann, 1979,
p. 22). Institutions have the power to make decisions about individual mem-
bers of the community without those individuals being aware of either the
process of decision-making or the attitudes of those people within the insti-
tutions. But what if we see the superannuation industry as acting outside our
own community of interest with very different values to us? There is a danger,
if we are to blindly rely on the internal mechanisms of institutions, that they
will operate more in their own interests than ours.

Trust, however, is not simply a matter of calculation or an assessment of a
‘spectrum of behaviour dealing with risk’ (Mitchell, 2001, pp. 591–607). We
are more inclined to trust people whom we feel have some understanding of
our needs and who have motivation to protect us. It is possible to legislate for a
degree of good behaviour, to forbid certain practices, to set up rules of conduct
and to encourage best practice in an industry, but important information may
have to be interpreted for a layperson by an expert with some understanding of
the needs of the client. It is hard to legislate for good, honest judgement.
Perhaps the best we can do with legislation in this situation is to demand some
fiduciary duty from those who advise and act for us.

Self-interest, trust and professionalism

Fiduciary duty requires a person who has specific knowledge or expertise to use
this in a way consistent with the proper role of his profession or organization
and in the interest of his client. That requires him to have a commitment to this
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role and an understanding of the client’s abilities and needs. As Mitchell claims
(Mitchell, 2001, p. 598), he must act as a trustee for his client. ‘One could not
understand fiduciary duty without understanding trust, and for that to be
effective, fiduciary duty must rely on the willingness of business actors to trust
and be trusted’.

What can we do to make our advisers trustworthy? Russell Hardin (1991,
p. 26) believes that we can rationally trust people only while it is in their
interest to be trustworthy, and that a person becomes untrustworthy when that
incentive goes. Thus, according to Hardin, we should think of trust as ‘essen-
tially rational expectations about the mostly self-interested behaviour of the
trusted’. Hardin also claims it is not rational to trust anyone without having
sufficient knowledge of that person’s beliefs, needs and desires which might
influence his attitude towards us. This appears to preclude that we can ration-
ally trust strangers. Yet we seem to trust strangers all the time. Not only do we
trust surgeons we have never met before, we sometimes trust strangers in the
street and used car salesmen, even when we suspect we should not (Baier, 1986,
p. 235). Baier looks at trust from the point of view of her particular expec-
tations about people, which is, that others will treat her well and generally be
trustworthy, because they recognize her as being important in her own right.
The idea that a stranger might not show her ill will suggests to her that her
identity as an individual is important. Baier thinks of trust as not merely a
broad social expectation, but something that individuals take into account as
affecting them personally. Yet it does seem true that the more we know about
the trustee the surer any decision to trust will be.

A rational expectation about the self-interest of those we trust is probably an
essential part of the trusting relationship, but it is insufficient to fully explain
the relationship. We often get very upset if a trusting relationship fails. If trust
is purely a matter of rational expectation, then what reason is there for us to be
upset if this expectation does not come to fruition? If we have rationally
assessed the situation and come to conclusions on the facts available to us,
we should expect to feel nothing but some sense of inadequacy in our poor
judgement if the trust fails to achieve the results we expected. For instance, if I
were to allow my young son to go with his friend’s family for a holiday and
during that holiday he became ill, and he was neglected by the family and
suffered badly from this, how would I react? If I was thinking purely rationally,
I might conclude that I had made a bad decision in trusting my son to this
family and think no more about it. However, it is unlikely that I would think
this way, as I would be very angry with that family and believe that they had not
behaved in the way that they should. I would not say that that is all one could
expect, as it is human nature to forget things or to sometimes neglect the
children of others. On the contrary, unlike Hardin, I would strongly believe
that the family had some obligation to look after someone that I valued that did
not just depend on their self-interest.
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A trustee needs to have the characteristics of a trustworthy person, which we
implicitly assume means having certain personal characteristics and an incli-
nation to use them well. Hegel argued that ‘I can trust a person if I believe he
has sufficient insight to treat my cause as if it were his own and to deal with it in
the light of his own best knowledge and conscience.’ (Hegel, 1998, p. 392). To
have insight into another person’s cause requires knowledge, empathy and
understanding and to deal with it requires commitment and integrity. The
trustee’s judgement may turn out to be different from that of the truster,
particularly if considered in retrospect, but as long as the trustee has acted in
good faith with the truster’s interest at heart, then the ‘trust’ has not been
violated. In such a case the truster may have an obligation, due to the nature of
the trusting relationship, to forgive the trustee if things go wrong.

When dealing with superannuation funds, it may be sufficient for us to
obtain reliable and understandable information about fees and profits. In other
situations, however, we can get understandable, comparable and reasonably
objective information about quality of performance and yet feel we need to
know more about the character of the people we are dealing with. When I used
to take my children into their classrooms, it was not just the quality of the work
produced that impressed me, but all of the teacher’s skills that made the
classroom a good place to be. The good teachers were warm, kind, encouraging
and caring. These qualities are much harder to measure than literacy and
numeracy.

Schools are relatively safe places, but there are always risks, and despite
the disclaimers and waivers presented to be signed by administrators and
teachers I usually trusted the teachers to look after the children as well as
they could. I made personal judgements about the attributes of individual
teachers, but I also trusted them because they were professional teachers whose
role it was to care for children. A good teacher has certain values and ideals that
are particular to her role as a teacher. The compassion and care that the good
teacher gives to her student may be additional to, and in a way, distinct from,
the sort of compassion or concern that she might have for people outside the
teaching relationship. This is a role morality that is personal, although Blum
and Kohl (Blum, 1990, pp. 179–85; Kohl, 1984) argue that it is also impersonal,
as it is independent of, and in addition to, the teacher’s personal character-
istics, as it is an obligation of the role itself.

At its best, the profession of medicine shares with teaching the idea that
its members can have ideals and values that go beyond the specifications and
duties expected of other professions. If I need to have a heart operation and
have managed to organize my superannuation so that I can afford to choose
my own surgeon, I will assess him in a number of ways, not the least of which
will be his technical competence and the reputation of the hospital in which he
works. Yet I will look for more. I feel that my surgeon should have some
particular care for me, as a human individual, apart from his technical ability
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and clinical judgement. I would like my surgeon to have some sense of
vocation.

The notion of a vocation implies that the ideals it embodies are ones that speak
specifically to the individual in question. There is a personal identification with
the vocation, that is, its values and ideals, and a sense of personal engagement that
helps to sustain the individual in her carrying out the activities of the vocation. (Blum,
1990, p. 179)

I expect my surgeon to have personally embraced the values and ideals of a
good surgeon and for him to use those values to both guide and sustain him. If
my operation goes wrong and my life is in danger I would like to know
that, whatever the outcome, my surgeon will care for me to the limits of his
personal as well as his surgical abilities. I would expect him to go home that
evening tired and emotionally drained. As much as he can, I wish to trust him
to deal with my needs as if they were his own and to deal with them in the light
of his own best knowledge and conscience.

Trust and surgeons

How a surgeon should relate to his patient is not necessarily overtly stated, as
there is assumed some sense of obligation of one person to another. Certain
rules of behaviour may start simply as matters of convention or convenience
but over time can ‘take on the characteristics of a moral obligation’ (Thibaut
and Kelley, 1959, p. 128) as these rules are internalized. The community
assumes that surgeons will follow rules particular to their occupation, whether
stated or not, and it is to be expected that they have incorporated these rules
into a commitment that has become part of their own sense of vocation.

The good surgeon, in an Aristotelian sense (Aristotle, 1991), practises all the
appropriate skills until he has mastered them, but he may not become trust-
worthy in a professional sense until he has reached a degree of practical
wisdom or clinical judgement and internalized certain moral obligations.
This requires him to have the ability, firstly to make independent decisions
in particular situations, based on his own experience and judgement, and
secondly, to apply them in a trustworthy manner. Aristotle suggests that the
only person who could fully appreciate whether he is good at the first would be
another surgeon. We cannot, as a community, however, accept only the judge-
ment of a surgeon’s peers, as we know that professional groups have a tendency
to look after their own interests. Whether a surgeon is trustworthy or not is
difficult to assess and, in part, will depend on the personal experience of the
patient as well as the measurement of outcomes.

In the process of obtaining consent, it is appropriate that the patient has any
questions answered that are worrying her. But is there a limit to how far she can
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go? Imagine the situation if a patient starts to ask more probing questions of
the surgeon. ‘If your mortality rate is 5 per cent why did they die? If one of these
bled to death what measures did you take to stop it? What was the cause of the
bleeding and what is the evidence that you used best practice to assess and
control the anti-coagulant effect of surgery and anaesthesia? What suture
material do you use? Are you sleeping with the scrub nurse and does that affect
your concentration?’ These are all legitimate questions, but sooner or later the
surgeon is likely to respond that the patient is going too far, as she does not
trust his professional autonomy and he may wish to withdraw from the
relationship and not operate on her. She may have crossed a line that offends
his sense of his own personal integrity and professionalism. Yet the patient
could argue that she was simply seeking information relevant to her.
Penetrating questions such as these ought to be asked on behalf of all patients
as part of peer review.

Managing risk

A community that demands information may publish report cards and do it as
part of ‘a right to know’, but it risks changing the attitude of surgeons from one
of obligation and caring, which most would like it to be, to a self-serving
preservation of professional power associated with strategies designed to avoid
risk. The modern consent form, with its pages of disclaimers, is a good example
of a technique, clothed in nobility and produced ostensibly to protect the
patient, which is really designed to protect the doctor and hospital from
being sued. Demands for accountability, reasonable in themselves, may risk
reducing a surgeon’s trustworthiness in areas where trust really matters.
Sometimes we need to trust surgeons to make decisions in our interest in
situations where we have no control and no real choice, say in an emergency
situation or if something unexpected happens during an operation.

Whenever we trust someone with something that matters to us, we take a
risk that the trustee will not care enough for us or is not able or sufficiently
dedicated to look after our interests properly. If surgeons, as a collegiate group,
wish to be trusted, then they have to convince us that they have the attributes of
a trustworthy group. Any institution, such as a college of surgeons or a
hospital, can appear trustworthy by regulating the behaviour of its members,
but these measures must have real substance. Machiavelli (1961, p. 101)
considered that, in order to be seen as trustworthy, one did not have to be
really so, as it was only necessary that a person ‘should appear a man of
compassion, a man of good faith, a man of integrity, a kind and religious
man’. Machiavelli reasoned that ‘Men in general judge by their eyes rather than
by their hands; because everyone is in a position to watch, few are in a position
to come in close touch with you. Everyone sees what you appear to be, few
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experience what you really are.’ Thus, on this view, it is sufficient to maintain
only an illusion of trustworthiness in order for an institution to successfully
maintain its own independence and control. But decisions in surgery have to
be made that depend on the knowledge and integrity of the individual surgeon
involved and in difficult circumstances his judgement needs to be trusted. How
he performs will depend on his own character and training.

Any illusion of trustworthiness will soon be seen to be false if the surgeon does
not himself have those virtues that are necessary for him to act fully in the
interests of his patients. Hegel argued that a person in an institution has to be
more than a mere follower of rules, he has to be able to make good decisions for
others, and ‘a doctrine of virtues is not a mere doctrine of duties’ (Hegel, 1967,
p. 108). An institution cannot for long sustain the appearance of trustworthiness
unless its members are genuinely trustworthy. Even Machiavelli (1950, p. 247)
realised this and warned that a state (or a hospital for that matter) might not be
able to function if ‘by ill chance the populace has no confidence in anyone at all,
as sometimes happens owing to its having been deceived in the past’.

The perspective of the trustee

Whilst it is clear that the truster usually has a significant emotional involve-
ment in a trusting relationship, less has been said about the feelings of the
trustee. It may be instructive to look at the surgeon–patient relationship from
the point of view of the surgeon. Why might surgeons wish to be trustworthy?
Trustees of any sort are vulnerable to loss of friendship and abuse from others
and even to having legal action taken against them if things go wrong. It is
necessary for a trustee to understand, take care of and sometimes to make
decisions on behalf of the truster. It might be a lot easier, if it were possible, to
have some type of formal contract so that trust is not required.

When we are trusted, we have a burden placed upon us. The truster takes
a risk in trusting, but at the same time she places a responsibility upon the
trustee, as now he is expected to care and act well towards her, simply because
of the very idea that she does trust him. In being trusted, the trustee is expected
and must try to be trustworthy.

To understand trust from the perspective of the trusted is to understand that trust
is more than a device for reducing transaction costs or worldly complexities, for
smoothing the way of business, for building successful economies or even coherent
societies. To understand the importance of being trusted is to understand the way in
which the responsibility for trust reposed can affect character. (Mitchell, 2001, p. 599)

One of the interesting things about trust is how being trusted can affect the
trustee. Karen Jones (1996) looks at trust as an attitude of optimism, con-
cerned, amongst other things, with the good will of the one being trusted and
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the idea that the trustee will be ‘favourably moved’ by the thought that we are
counting on him. Jones believes that such confidence is an affective attitude
rather than a judgement of the facts she knows or believes about her trustee as a
trustworthy person. The optimism is based on the trustee being favourably
moved by the thought that someone is in some way including her in a personal
relationship. The truster is thus expecting the trustee to form some kind of
affective attitude towards her. Philip Pettit (1995) argues that any affectivity a
trustee may feel may also include the enjoyment of the goodwill of the truster,
particularly if he values her good opinion, and this may actually increase his
trustworthiness as he desires to please. The opposite also applies, as if the
trustee does not care for the opinion of the truster then he is likely to be less
trustworthy, unless he has another reason to be trustworthy, for instance if he
identifies himself with an institution that depends on trust or wishes to have a
good opinion of himself as a trustworthy person.

Trust and moral character

Being a trustee may impose a major burden of time, effort and emotion; yet the
realisation that he is being trusted can make a person want to be trustworthy.
Mitchell (2001) uses the example of some characters in a Steinbeck novel
(Tortilla Flat, 1953), who are moved to act honestly, against their original
intentions, by the simple trust of an acquaintance. The fact that he trusts them
changes their attitude to him and forces them to examine their own consc-
iences and they begin to sympathize with him. Their characters are changed as
they respond to the emotional challenge of recognizing the needs of a fellow
human; indeed, eventually it seems to them that they have no choice but to be
trustworthy and so they are. We have all had similar experiences, although,
alas, we do not always respond so well. If we recognize our failure, we often feel
guilty and resolve to do better in the future. Over time, we may notice an
improvement in our character. Mitchell argues that the moral psychology of
being trusted, in that it helps to create trustworthiness in people, makes
personal trust a rational process. A sense of vocation, with its inbuilt moral
structure, can reinforce this character building and lead a teacher or a surgeon
to see being trustworthy as an end in itself. Looking at this argument another
way, it may be that report cards could lead surgeons to be less caring about
their patients if patient trust is transformed into, or becomes subsidiary to, no
more than mere reliance on published data.

On the other hand, those who trust too easily, or refuse to take any
responsibility for their own actions, diminish the relationship. If patients
were never to question surgeons and trusted all implicitly, it would probably
not take long for the surgeons to lose the sense of obligation derived from the
relationship, as no one likes to be taken for granted. Indeed, many surgeons are
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wary of patients who appear to trust too easily, as they feel a patient needs to
take some responsibility for his own decisions and should accept that there are
risks involved that have to be shared and they are not just the responsibility of
the surgeon. There are other reasons to continually question surgeons, as being
trusted too readily can lead to carelessness and indifference. The process of
consent, if it involves questioning and answering and is done sincerely, may
well develop the relationship and the commitment between surgeon and
patient. When a patient is able to talk through her fears and hopes, it reveals
her humanity and a responsive surgeon may empathize with her and, in so
doing, develop genuine personal trust in addition to any that may have been
there because of his professional role.

The danger in distrust

There is a reverse process: not being trusted can lead to untrustworthiness. We
find it difficult to live or work with someone who does not trust us. If our actions
and motives are constantly being checked, we eventually lose confidence in the
relationship and become unable to make appropriate decisions. At the same
time, we may lose confidence in ourselves, as we see the other person does not
honour our integrity and we begin to doubt our own self-worth. One of the
rewards of being a surgeon is the sense of being trusted and the self-confidence
and the sense of self-worth that this brings. If we feel we are not trusted, we
often respond with anger, at least partly due to a sense of loss and the feeling we
are not appreciated, but eventually this anger cools and is replaced with
indifference. Once we become indifferent and cease to care about the other,
we lose the impetus to act well towards them and we may become untrustwor-
thy. Failure to trust may eventually lead to loss of trustworthiness on the part of
the trustee. Untrustworthy behaviour leads to further lack of trust and a
lamentable situation exists with a vicious downward spiral that is hard to
break. It would be unfortunate if surgeons reacted to a perceived loss of trust
by becoming indifferent and less trustworthy.

Conclusions

It is appropriate for us to expect the highest standard of technical skill from
cardiac surgeons and to monitor their performance. The use of report cards
is one way of doing this. We should expect professional behaviour, inclu-
ding peer review and good personal skills, from surgeons. In order to foster
trustworthiness in surgeons, the community must first trust the surgeons and
show them they are trusted, as without being trusted in the first place an
individual cannot develop and practice the specific skills of a trustworthy
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surgeon. At the same time, surgeons have to continually demonstrate that they
are worthy of being trusted. The surgeons must have a commitment to their
vocation and what that implies. Appropriate and well-judged trust encourages
good behaviour and, whilst patients should not trust too easily, the relation-
ship between surgeon and patient does not usually work well if the patient does
not trust him and the surgeon does not feel he is trusted. This means that, if
report cards are to be used, they should be presented and used in such a way as
to foster trust, rather than appear to be a controlling or censoring device. This
requires sensitivity on behalf of legislators and co-operative understanding
amongst surgeons.
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Informed consent and surgeons’ performance information

An important reason for providing patients with performance data on indi-
vidual surgeons is to enable patients to make better decisions about surgery, as
a part of the informed consent process. Surgeons’ performance data can be
utilized to enable a variety of types of decision that a patient may face. A patient
can utilize performance data on individual surgeons to enable a choice between
available surgeons. A patient can utilize surgeons’ performance data when
deciding between surgery involving an available surgeon and a non-surgical
alternative form of treatment. Also, a patient can utilize surgeons’ performance
data to help decide whether or not to wait for a high-performing surgeon, who
is not currently available, to become available.

Traditionally, performance data on individual surgeons have not been dis-
closed to patients, and such data have not usually been thought necessary to
disclose for the purposes of providing effective informed consent. Canonical
treatments of the doctrine of informed consent, such as Faden and Beauchamp
(1986), do not consider the possibility of making such information available to
patients. However, it has recently been argued that the doctrine of informed
consent implicitly requires that surgeons’ performance data be made available to
patients (Clarke and Oakley, 2004). The gist of this argument is easy enough to
grasp: it is uncontroversial that the significant and material risks associated with
an operation should be disclosed to a patient who is contemplating that oper-
ation. If an operation is known to involve a 10 per cent risk of mortality, and
there is a failure to disclose that it involves a 10 per cent risk of mortality, before
the operation takes place, then effective informed consent has not been pro-
vided. However, the actual risks of an operation will vary, according inter alia to
the performance ability of the surgeon conducting the operation. An operation
that has a 10% risk of mortality, on average, may only have a 5% risk of mortality
when conducted by one surgeon and a 15% risk of mortality when conducted by
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another surgeon. So, a disclosure of the actual risks of an operation, for the
purposes of enabling effective informed consent, needs to include information
about the performance abilities of available surgeons.

In the United States and in the United Kingdom, the two countries in which
cardiac surgeons’ performance data have been made publicly available, con-
siderations other than a concern to enable effective informed consent have led
to the publicising of individual surgeons’ performance data. The motive for
making cardiac surgeons’ performance data publicly available in the United
Kingdom has been a desire to change the closed culture of medicine that led to
the Bristol Royal Infirmary Scandal, and to ensure that high standards of
professional accountability are now met (Neil et al., 2004, p. 266). In the
United States, an explicit aim of public release, which has taken place in New
York, Pennsylvania and New Jersey, has been to improve clinical quality. This
is to be done by providing information that can improve the quality of patients’
decisions and then allowing market mechanisms to influence the behaviour of
surgeons (Neil et al., 2004, p. 267; Marshall et al., 2000).

In New York State, tables of surgeons’ comparative performance informa-
tion (known colloquially as ‘report cards’) for coronary artery bypass graft
(CABG) operations, the most common form of cardiac surgery, have been
made publicly available for over 15 years. If we look at the most recent report
card on CABG (2001–2003) in New York State, we find information such as
the following:

St Francis Hospital

Name Cases No. of Deaths OMR EMR RAMR 95% CI for RAMR

Berkow N 697 27 3.87 2.35 3.36 (2.21, 4.89)
Colangelo R 751 17 2.26 2.33 1.97 (1.15, 3.16)
Damus P 501 5 1.00 1.73 1.17 (0.38, 2.74)

Source: (New York State Department of Health, 2005, p. 23).

OMR: The observed mortality rate is the number of observed deaths within 12 months,
of isolated CABG surgery, divided by the number of patients.
EMR: The expected mortality rate is the sum of the predicted probabilities of death for
each patient, divided by the total number of patients.
RAMR: The risk-adjusted mortality rate is the best estimate of what the provider’s
mortality rate would have been, if the provider had a mix of patients identical to the
state-wide mix.
95% CI for RAMR: The 95% Confidence Interval (CI) for RAMR is indicative of the
degree of confidence that we are warranted in attaching to RAMR figures for individual
surgeons. N. Berkow has a RAMR of 3.36 with a 95% CI (2.21, 4.89). This means that we
can be 95% confident that his actual RAMR falls between 2.21 and 4.89.
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Doctors operate at different hospitals, which receive different mixes of
patients. And not all surgeons at a particular hospital will treat a similar mix of
patients. More experienced surgeons, and surgeons whose ability is regarded as
superior by their peers, may be asked to conduct more of the difficult, higher-risk
operations that need to be conducted. To achieve a fair reflection of a surgeon’s
performance, given his or her OMR, we need to adjust for the EMR of his or her
particular mix of patients, producing the surgeon’s RAMR. Risk adjustments are
made by considering a variety of factors that affect outcomes, such as age,
gender, ventricular function and the presence of significant ‘comorbidities’.

In the United Kingdom, risk-adjusted performance information for indivi-
dual cardiac surgeons is also collated and made available to the public. These data
were released in a very coarse-grained form, from 2004 to 2006, with British
cardiac surgeons being rated with the use of a three-point scale (Neil et al.,
2004). However, Britain has now moved to a system of providing percentile
risk-adjusted survival rates (RASR) for individual cardiac surgeons conducting
CABG operations and aortic valve replacement operations.1 These data are not
currently complete, with surgeons from only 17 of the 33 heart units in England
and Wales now providing RASR for their operations. Figures will be updated
annually and, although participation is voluntary, it is expected that these data
will soon become much more comprehensive (Healthcare Commission, 2006).

Here, I consider evidence from the field of behavioural decision-making,
which suggests that ordinary decision-making is affected by a variety of system-
atic biases, and I investigate some ways in which this research bears on issues
concerning the presentation of comparative surgeons’ performance data for the
purposes of enabling informed consent.2,3 These are biases that are particularly
relevant to the interpretation of statistical information and which can be
extremely serious. Consider a recent study by Yamagishi (1997). Most parti-
cipants in this study of lay estimates of risk rated a cancer as riskier, when it was
described as one that ‘kills 1286 out of 10 000 people’, than when it was
described as one that ‘kills 24.14 out of 100 people’. But, in actual fact, a risk
of 1286 in 10 000 is approximately half as severe as a risk of 24.14 in 100. This
result is an instance of the bias of base-rate neglect (Tversky and Kahneman,
1974). 1286 is a large number relative to 24.14 and it appears that participants in
this study directly compared these two numerators, while losing sight of the fact
that they are intended to be understood in relation to different denominators.

Along with Faden and Beauchamp (1986, p. 235) and most other contri-
butors to the literature, I hold that the overriding goal of the informed consent
process is to uphold the value of patient autonomy. While the autonomous
choices of patients need not be based solely on rational factors, a patient is not
able to make a fully autonomous choice to provide consent, unless it is possible
for that patient to rationally deliberate about the alternative courses of action
available to her.4 But, if psychological biases seriously erode a patient’s delib-
erative capacities, then that patient is not able to deliberate rationally and is
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hence not fully able to act autonomously; and the key value that the doctrine of
informed consent is designed to uphold cannot be upheld. So it is crucial, if we
are to enable effective informed consent, that we are sensitive to the ways in
which surgeons’ performance information is processed by patients and the
ways in which that processing may become distorted.

Heuristics, biases and dual-processing

The phenomenon of base-rate neglect can be explained by appeal to the
activation of the ‘representativeness’ heuristic (Tversky and Kahneman,
1974). Rather than adjusting the two fractions to be compared to a common
denominator, and then making a comparison, most of Yamagishi’s (1997)
subjects looked for an implicit cue indicative of the relative size of the two
fractions. We can often make comparisons of the relative size of numbers
intuitively, just by looking at the number of digits contained in those numbers.
In one case, we have a numerator with four digits, while, in the second case, we
have a numerator with only two digits (ignoring the digits after the decimal
point). Generally, numbers with more digits are larger numbers and we may be
inclined to apply this intuitive cue and judge the fraction containing the larger
of the two numerators to be the larger of the two fractions, instead of perform-
ing the laborious calculations that would lead us to be able to directly compare
the two. Unfortunately, in some circumstances, the application of such quick
and easy heuristics produces the wrong result.

Another systematic bias that can be explained by the activation of the
representativeness heuristic is the ‘conjunction fallacy’, memorably described
in Tversky and Kahneman’s (1983) ‘Linda’ example. In their (1983) study
subjects were given the following information:

Linda is 31 years old, single, outspoken and very bright. She majored in philosophy. As a
student, she was deeply concerned with issues of discrimination and social justice, and also
participated in anti-nuclear demonstrations. (Tversky and Kahnemann, 1983, p. 297)

Having read the above statement, subjects were asked to rank the probability of
a set of eight descriptions, which included the following (along with six ‘fillers’):

6. Linda is a bank teller.
8. Linda is a bank teller and is active in the feminist movement.

An application of elementary logic would lead to the conclusion that des-
cription 8 cannot be more probable than description 6. Description 8 is a
conjunction, description 6 is one of its conjuncts, and a conjunction can never
be more probable than one of its conjuncts. Nevertheless, 85% of the research
subjects concluded that description 8 was more probable than description 6.
Rather than reasoning logically, it appears that they approached the problem
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intuitively, applying implicit stereotypes. Linda represents the common stereo-
type of a ‘feminist’ much more closely than she represents the common stereo-
type of a ‘bank teller’, and so the representativeness heuristic was activated in
85% of the research subjects, who intuited that description 8 was more probable
than description 6.

As well as various biases that have been explained by appeal to the represen-
tativeness heuristic, there are many other cognitive biases that psychologists have
assembled evidence for and have been explained by appeal to the operation of
other heuristics. These include biases explained by appeal to the ‘availability
heuristic’ (Tversky and Kahneman, 1974), in which the easy availability of
certain sorts of information leads to people giving disproportionate weighting
to that information, at the expense of less available information. There are also
biases that have been explained by appeal to the ‘affect heuristic’, in which
intuitive judgements of goodness or badness influence assessments of likelihood
and influence a variety of other assessments (Slovic et al., 2002).

The conjunction fallacy is often committed by people who are capable of
reasoning logically about conjunction, but who nevertheless apply heuristics,
such as the representativeness heuristic. Why do we employ heuristics in our
thinking, when these can lead us astray and when we could often avoid being
led astray by applying systematic logical reasoning? The best answer to this
question, that I am aware of, starts with the plausible assumption that our
minds are ‘dual processors’. We employ two very different sorts of cognitive
processes, a controlled effortful reasoning process and an automatic effortless
intuitive process (Kahneman and Frederick, 2002). Dual-processing theorists
Stanovich and West (2002) refer to automatic intuitive processes as instances
of the application of ‘System 1’ and effortful reasoning processes as instances of
the application of ‘System 2’. It is probably not feasible to use System 2
processing much more than we do, in the view of most dual-processing
theorists, because conscious attention, required for System 2 processing, but
not for System 1 processing, is a precious resource, which we need to deploy
sparingly (Moskowitz et al., 1999, pp. 26–30).

The operation of particular instances of System 1 and System 2 processing
occur independently of one another. However, System 1 is an adaptive system,
and complex cognitive operations that form a part of System 2 may influence
the development of System 1 over the course of time. For example, a dedicated
chess player can, over time, acquire an ability to intuitively ‘read’ a position,
using intuitions that have been ‘trained up’ by the repeated application of
System 2 to the game of chess. Switching between System 1 and System 2
processing generally takes place automatically and often goes unrecognized.
Even when we do recognize that we have been applying System 1 processing, in
circumstances where it may be more appropriate to employ System 2 process-
ing, and we then go on to apply System 2 processing, it may be hard to prevent
ourselves from automatically reverting to System 1 processing. Steven Jay
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Gould’s account of the Linda case study as one in which ‘. . . a little homuncu-
lus in my head continues to jump up and down, shouting at me – but she can’t
just be a bank teller; read the description’ (1991, p. 469), appears to be an
example of such automatic reversion taking place.

It is sometimes assumed that Tversky and Kahneman (1974, 1983) have
demonstrated that human judgements are frequently in error. But, although it
is easy enough to demonstrate that some System 1 judgments are liable to
systematic bias, there is a long way to go if we want to establish that the use of
System 1 processing leads us to commit frequent errors of judgement in
natural settings. Gerd Gigerenzer and his colleagues have mounted a spirited
defence of reasoning based on System 1 processing, against the charge of
frequent error (Gigerenzer and Todd, 1999). They argue, roughly, that heu-
ristics are adaptive tools that enable us to employ effective System 1 processing
in situations that require rapid decision-making, and in which it would be
impractical to employ System 2 processing to make decisions in a time-
effective manner.5 They also hold that the dramatic demonstrations of failures
of natural decision-making, in the sorts of experiments that Tversky and
Kahneman (1974, 1983) have made famous, are largely confined to the artifi-
cial experimental settings that they are conducted in.6

The presentation of comparative surgeons’ performance information is one
setting that appears to approximate closely to the artificial experimental set-
tings that Tversky and Kahneman (1974, 1983) and others have examined.
Comparative surgeons’ performance information is typically presented in an
abstract mathematical format, as exemplified by the earlier extract from the
New York State Department of Health (2005). So it seems very doubtful that
Gigerenzer and Todd’s (1999) defence of the use of System 1 processing in
natural settings – even if it were judged to be successful for typical natural
settings – would be sufficient to erase our concerns about the use of System 1
reasoning in an unusual natural setting that approximates closely to the
artificial experimental settings that Tversky and Kahneman’s experiments
have mostly been conducted in. It is, of course, possible that in the future
Gigerenzer and his colleagues, or some other researchers, will produce evi-
dence that will be sufficient to enable us to set aside concerns about biased
System I processing in the interpretation of comparative surgeons’ perform-
ance information. However, in the absence of such evidence, it seems prudent
to err on the side of caution and assume that the lay interpretation of com-
parative surgeons’ performance information will be subject to systematic bias.

Responding to bias

A number of different policy responses to the problem of cognitive bias in
patient’s interpretation of surgeons’ performance information in the informed
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consent process have been suggested to me. One response is to seek to avoid bias
by encouraging patients to employ System 2 processing when incorporating
surgeons’ performance information into their decision-making processes for
the purposes of informed consent. A second suggestion is to accept that
patient’s interpretations of surgeons’ performance data will be biased, and
encourage patients to rely on expert testimony about comparative surgeons’
performance ability, when deciding whether or not to consent to be operated on
by a particular surgeon.

A third response is to accept that patients will employ System 1 processing,
when incorporating surgeons’ performance information into their decisions to
consent and to seek to avoid bias by translating the relevant statistical infor-
mation into ordinary language, before presenting it to patients. A fourth
option is to accept that patients will employ System 1 processing, when
incorporating surgeons’ performance information into their decisions to con-
sent and to try to present that statistical information in such a way as to
minimise the potential for error. In this section I consider these options in
turn. I will argue that the first three are impractical and that option four is the
most feasible course of action.

The first option is currently impractical because the level of statistical
education amongst patients is low (Lloyd, 2001). Many will not be capable of
applying System 2 reasoning to the problem of calculating how the perform-
ance ability of a particular surgeon modifies the level of risk associated with a
particular operation. It would take a major overhaul of education systems in
most countries to improve the statistical education of the general public to the
level where most are capable of performing such calculations. While improving
statistical education is a worthy aim, it is not a viable solution to our problem
in the short or even medium term. But, even if we could improve statistical
education to the desired level, it would still not ensure that most people would
employ System 2 processing to incorporate surgeons’ performance informa-
tion into their decisions to provide informed consent for surgery. Even people
who are statistically educated tend to employ System 1 processing to ‘extract
the gist’ of risk information, rather than utilize System 2 processing, when
attempting to understand risk information (Lloyd et al., 2001).7

It can be surprisingly difficult to convince people that their use of reasoning
based on System 1 processing has biased their decisions. Although people are
able to recognize that others are frequently the victims of cognitive bias, they
are often oblivious to the possibility that they themselves may be victims of
bias. Furthermore, there is no guarantee, even if they are convinced, that they
will not slide back into System 1 modes of reasoning as Steven Jay Gould
repeatedly did, when faced with the Linda example. Wilson and Brekke
(1994, pp. 119–20) argue that, for a person to successfully avoid biased reason-
ing, four conditions must be met. Firstly, they must be aware of the presence of
a biased mental process. Secondly, they must be motivated to correct any error
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that the biased mental process has caused. Thirdly, they must be aware of
the direction and the magnitude of the error. An over-correction or under-
correction of an error results only in further error. Fourthly, even if the first
three conditions are satisfied, they must be able to exert sufficient control over
their mental processes to correct the error. Wilson and Brekke (1994) argue that
it is exceedingly difficult for all four of these conditions to be met.

Asking patients to rely on expert testimony, our second option, would be
vigorously resisted by orthodox interpreters of the doctrine of informed con-
sent, such as Faden and Beauchamp (1986), who emphasize the importance of
comprehensive disclosures in the informed consent process. I am not opposed
to the utilization of expert testimony, as a part of the informed consent process,
for reasons that are set out in Clarke (2001). However, the appeal to expert
testimony as a substitute for comprehension may be impractical to implement
in this context. Doctors are the standard providers of disclosure of relevant
information. Doctors are generally somewhat better educated about the inter-
pretation of statistics than lay folk and can play a part in helping patients to
understand basic statistics (Paling, 2003). Nevertheless, like patients, doctors
are often in the grip of cognitive biases, in virtue of the fact that they typically
apply System 1 processing to the interpretation of statistical information
(Schwartz, 1994). So, relying on doctors’ testimony would not solve the
problem of System 1 processing-induced bias in the interpretation of statistics.
It might be possible to involve trained statisticians and experts in behavioural
decision-making in the informed consent process, but given how few of these
there currently are, who could reasonably be expected to be available, and give
the expenses involved in employing such experts this seems a very utopian
solution to our general problem;8 so it is one that will not be investigated here.

The third option, translation into ordinary language, also turns out to be
impractical because of the vagueness of ordinary language. When people are
asked to quantify ordinary probabilistic terminology, they typically provide a
very broad range of answers (Mosteller and Youtz, 1990). This is not only true
of lay interpreters. Mosteller and Youtz (1990, p. 3) discuss a case in which four
experts were asked to quantify the phrase ‘a very real possibility’. Their
respective answers were 2%, 10%, 35% and ‘less than even’. But, even if
conventions could be established about the translation of statistics into lay
terminology, there is not much reason to believe that the biases that plague the
interpretation of statistics would thereby be avoided. The failure of lay inter-
preters to understand the effect of conjunction, in the ‘Linda’ study, was not a
consequence of the information being presented in a statistical format. Rather,
it was a consequence of their failure to employ elementary logical consider-
ations, in circumstances where it seems that elementary logical considerations
should have been employed. Shifting into ordinary language format does not
obviate the need for the employment of logical considerations when reasoning
about the Linda case, but there is no reason to suppose that such a shift would
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prompt people to employ ordinary logical considerations in their deliberations.
The biases in question are, it seems, a by-product of System 1 processing, which
is highly likely to be operative in manipulations of information, regardless of
how that information is presented.9 So it seems that there is little reason to hope
that the use of ordinary language can provide a way to avoid cognitive biases, in
the processing of information about risk.

Given the propensity of people to employ System 1 processing to interpret
statistics and make decisions based on statistics, it seems best to investigate our
fourth option and accept that patients will typically employ System 1 process-
ing when interpreting surgeons’ performance information and incorporating
this information into their decision making processes. For the purposes of
obtaining informed consent, we should ensure that surgeons’ performance
data are presented in such a way as to enable people to make the best decisions
that they can, using System 1 processing. For the benefit of those patients who
are willing and able to make consenting decisions incorporating surgeons’
performance information, on the basis of System 2 processing, we should make
surgeons’ performance information available in a second format, suitable for
System 2 processing.10 However, the initial presentation of information, which
forms a part of the informed consent process, should be tailored to System 1
processing.

Presentation of data

For the purposes of enabling accurate System 1 processing, we should present
individual surgeons’ performance information to patients in a simple and clear
format that does not prompt the application of unnecessary System 1 heuris-
tics, which may lead to error. The OMR and the EMR, presented in the New
York State report cards, are unnecessary for the purposes of patient decision
making and may prompt erroneous inferences. Patients’ tendencies to ‘extract
the gist’ of risk information (Lloyd et al., 2001), means that they are liable to
make decisions on the basis of a mix of OMR, EMR and RAMR (or RASR),
instead of focussing solely on RAMR (or RASR). So we should only present
RAMR, or RASR, as is now done in the United Kingdom. Of course there is no
objection to including OMR and the EMR in a System 2 format report card.

Explicit rankings of individual surgeons, such as those that occur in the New
York State report cards, are also unhelpful to patients in circumstances where
there is considerable overlap in the 95% confidence intervals of those indivi-
duals (as there is in our earlier excerpt from the New York State report cards).
Many patients will not understand the concept of a 95% confidence interval and
may be liable to draw the erroneous conclusion that, if one surgeon has a lower
RAMR than a second, then he or she is definitely a superior surgeon to the
second surgeon, even if there is considerable overlap between the 95%
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confidence intervals for their respective RAMRs. A better alternative for patients
is an easy-to-comprehend broad banding system of ranking individuals.11

The three-point scale, which was used to rank the performance ability of
cardiac surgeons in the United Kingdom from 2004 to 2006, before percentile
performance data for individual surgeons was first provided in April 2006, was
an easy-to-comprehend broad-banding system of ranking individuals. However,
it was probably too coarse-grained for the purposes of enabling surgeons’
performance information to be fully incorporated into the informed consent
process. If we are warranted in being confident that, for a given type of
operation, one surgeon is a better performing surgeon than a second, then it
is important that that information be presented to patients, for the purposes of
enabling effective informed consent. It may well be that, within a given
performance band, there were some British cardiac surgeons whose perform-
ance ability was demonstrably superior to other British cardiac surgeons,
who were listed as being within the same performance band. If some surgeons
are demonstrably superior performers to other surgeons within the same
band, then it seems that we should provide finer-grained information to
patients for the purposes of better enabling effective informed consent. In
such circumstances, the provision of finer-grained information would not
introduce any new interpretive biases, or increase the magnitude of existing
biases. However, it will enable patients to decide more effectively when choos-
ing between surgeons, and when choosing between surgery and non-surgical
alternatives.12

Notes

1. The choice of presenting surgeons’ performance information in terms of survival
rather than mortality rates can be expected to have a significant effect on the
behaviour of prospective patients, in virtue of the influence of ‘framing effects’. In
general, we can expect that the presentation of such data in terms of mortality rates
will encourage more risk-averse behaviour in prospective patients than will presen-
tation in terms of survival rates (see Kahneman and Tversky, 1984). Although
different frames will promote different values, in general there is no one correct
way to frame data, any more than there is a correct way to frame a picture. Framing
does not typically involve a distortion from accuracy and there are not generally any
correct frames. So, framing is conceptually distinct from bias. Discussion of the
various philosophical issues raised by framing is beyond the scope of this chapter.

2. I am not alone in arguing for the importance of consideration of psychological
biases, in the articulation of the informed consent process. See also Thompson
(1996) and Lloyd et al. (2001).

3. I have focused specifically on issues of presentation of comparative surgeons’
performance data to patients. There is a growing body of literature that addresses
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more general issues of information presentation, for the purpose of informing
patient choice. See, for example, Hibbard et al. (1997); Hibbard (2003).

4. For more on the relations between autonomy, informed consent and deliberation,
see Beauchamp and Childress (2001, pp. 57–98).

5. Some of the heuristics that Gigerenzer et al. (2002) discuss may not be instances of
System 1 processing, but consciously applied ‘rules of thumb’, which look more like
special cases of System 2 reasoning.

6. For a discussion of these and other lines of criticisms of the ‘heuristics and biases’
research program, see Gilovich and Griffin (2002).

7. For a discussion of when it is appropriate to employ System 1 processing, and when
it is appropriate to employ System 2 processing, see Kleinmuntz (1990).

8. I do not wish to deny that our second option could be used on an ad hoc basis. My
claim is it is impractical to apply it systematically and it will remain impractical to
do so for the foreseeable future.

9. It is sometimes suggested that the presentation of risk information in a frequency
format can eliminate bias. However, see Gilovich and Griffin (2002, pp. 14–15).

10. Thanks to Justin Oakley for this suggestion.
11. Note that a broad-banding system still requires representation of a measure of

uncertainty (Royal Statistical Society Working Party on Performance Monitoring
in the Public Services, 2005).

12. Thanks to Justin Oakley, Steve Matthews and audiences at the Centre for Applied
Philosophy and Public Ethics, Canberra and Wagga Wagga divisions, and at
‘Publicising Performance Data on Individual Surgeons: the Ethical Issues’, a work-
shop sponsored by the Academy of the Social Sciences in Australia, held in
Melbourne 2004. This research was supported by National Health and Medical
Research Council Project Grant 236877.
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Report cards, informed consent
and market forces

Adrian J. Walsh
University of New England, Australia

Introduction

What ethical ramifications might the commercial context of much modern
medicine have for the report card movement? We live in a world in which
medicine in general is increasingly subject to market forces; not only are
more and more goods and services commodified, and hence able to be
procured on the open market, but within the public sphere, market-like
accountability processes are increasingly set in place. We need to consider
what implications this social context might have for the ethical status of
report cards. Perhaps what is morally permissible in the context of public
provision might transmogrify into the morally pernicious in a commercial
environment. What difference, if any, might market forces make?

In examining this question, I shall assume that the market and market forces
are here to stay and provide a background context for any public policy
decisions in this area. My focus will be upon the moral legitimacy of report
cards in a market context. In pursuing this agenda I identify three morally
salient features of markets, that concern (1) the market as an information
system, (2) the market as a distributive mechanism and (3) the market as an
incentive system. I subsequently argue that close examination of these features
provides genuine grounds for caution. The first worry involves the distributive
consequences of report cards. In so far as report cards increase the levels of
distributive inequality, this is a pro tanto reason against them. The second
worry involves the transformation of our incentive structures. In so far as
report cards increase the prevalence of perverse incentives or increase the
tendency for the profit motive to undermine altruism, then this again provides
a mark against them in our all-things-considered judgements. We should note,
at the outset, that the focus here is ethical rather than economic, so in
considering the effects of market forces it is the moral ramifications rather
than the likely economic effects of reports cards in which I am interested.
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Market: what market?

Before proceeding, it is important to clarify what we mean by ‘market’ and
‘market forces’. This kind of talk can be misleading, for there are a variety of
social practices that might be said to be examples of market forces in play. In
some cases we are talking about genuine markets. In this sense a market is that
social sphere which emerges from the interactions of many buyers and sellers.
It is an ‘area over which buyers and sellers negotiate the exchange of a well-
defined commodity’ (Lipsey, 1972, p. 69). So, when medicine is fully subject to
market forces, medical services are bought and sold on a market with prices
reflecting the relative supply and demand of the commodities in question.
Access to medical goods and services are determined by one’s financial
wherewithal.

In other cases, in speaking of market forces, we are really talking about quasi-
markets (Marginson, 1997, pp. 37–8). Here, medical services are not bought
and sold on an open market and access is not determined by one’s wealth.
Rather, ‘market-like’ procedures are put in place within a system of public
provision with the explicit aim (or hope) of increasing ‘efficiency’ or facilita-
ting genuine accountability. So, for example, one might expect doctors work-
ing for a wage in a public system to charge a nominal fee for each patient they
see. At the end of the week, the doctor would be expected to have treated
enough patients as to have ‘made’ so many dollars within the week. Market
forces are often said to be in operation here.

Between genuine markets and these quasi-markets, there will be a range of
institutional arrangements in which buying and selling occurs to lesser and
greater extents with differing degrees of government intervention. The term
‘market forces’ is used to cover all of these. Given the variance in institutional
forms, there will be morally significant differences in the way they operate.
Some morally relevant consequences will arise in some of these contexts while
not in others. At the same time, there will also be some features of markets that
are common to all.

The second point is that there is considerable disagreement about the moral
standing of markets amongst political economists and philosophers of eco-
nomics. These arguments concern the legitimacy of market relations. In one
corner are those who laud the virtues of the market. Ex hypothesi, the market
furnishes us with a cornucopia of goods, is efficient and provides, through
the price mechanism, a system for informing producers of the wants of
consumers. This is the position espoused by many proponents of neo-classical
economics, a position which is articulated through an examination of the
market under conditions of perfect competition. This ideal market of perfect
competition is one in which, amongst other things, there are no barriers to
entry for producers, all consumers have perfect knowledge of what it is that
they are buying, there is neither monopoly nor monopsony and the goods
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sold are homogenous (Stilwell, 2002, pp. 176–7). It is not that such econo-
mists think that this is an accurate description of actually existing markets.
Instead, it is said to provide a convenient theoretical benchmark (Stiglitz, 1997,
pp. 29–30).

In another corner, are those more circumspect about the virtues of so-called
free markets. There is an extensive body of literature that focuses on the ways
markets may fail to account for the social costs of many economic activities
and to realise the maximum social benefit (Coase, 1960, pp. 1–44). These
concerns are captured in two ideas, externalities and market failure. An ‘exter-
nality’ refers to a third-party side effect to a transaction; it is a cost or benefit of
production or consumption not experienced by the transacting agents
(Dahlman, 1979, pp. 141–62; Cornes and Sandler, 1986; Eatwell et al., 1987,
p. 265). Where there are negative externalities (i.e. there are social costs to
production or consumption), even though the parties to the transaction may
individually benefit, the transactions do not lead to social efficiency.
Accordingly, given the way markets operate, such costs and benefits are not
internalized within the price mechanism. This raises questions about the moral
status of the market since the price system is meant to allow us to maximize
social efficiency. Coase’s Theorem is a response to this problem, according to
which with appropriately designed property rights, markets could take care of
externalities without direct government intervention. But, equally, many
economists take externalities to be an insoluble within the market (Stiglitz,
1997, p. 509).

A criticism of the market to which it is even harder for the free marketer to
respond involves what is sometimes called ‘market failure’ (Cowan, 1988).
This is a more general notion – of which the existence of externalities amongst
other things might be an explanation – that concerns the failure of markets to
achieve an optimal resource allocation. Market failure might, for instance, be
thought to be the result of externalities, or a product of monopoly (Stilwell,
2002, pp. 200–3). One thing we do know is that actually existing markets are not
always optimal and often generate unnecessary social costs (Stiglitz, 1997,
pp. 160–3).

There is another ground of criticism that one might sheet home to market
forces, yet which – unsurprisingly given the consequentialist orientation of
economic theory – one rarely finds discussed in the standard economic
literature. This concerns the quality of the motivations one finds in interac-
tions subject to market forces. The claim is that, within social arrangements
subject to market forces, the motivations of those engaging in any activity
become instrumentalist and any other-regarding component is driven out by
the profit motive (Sloman and Norris, 1999, p. 21). If one believes that medical
activity should be undertaken in part for other-regarding motives, then the
instrumentalism of much profit-driven market activity might well be a reason
for criticizing untrammeled market forces.
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What should we take from these debates? The central point is that ‘actually
existing’ markets do have various morally deleterious elements and it is those
upon which I shall now focus.

Information systems and consumer sovereignty
justifications

Among other things, markets function as information systems for the allocation
of resources. Social resources move, via the price mechanism, in response to
the signals of the market. Prices respond to shortages and surpluses. Shortages
cause prices to rise and surpluses cause prices to fall (Lipsey, 1972, p. 41).
Obviously, this provision of automatic signals for determining allocation
occurs without any systematic and conscious coordination. It operates
through an ‘invisible hand’ since no one intends these particular outcomes.

This account of the market as an information system that is both automatic
and efficient, is seen by many as providing a legitimation or defence of the
market itself (O’Neill, 1998, pp. 12–21). More radical defenders of the free-
market claim that because under conditions of perfect competition markets
provide an optimal allocation, in actual imperfect conditions, they also pro-
vide us with an optimal (rather than just better) resource allocation. More
circumspect defenders acknowledge that the oligopolistic world we live in is a
long way from the conditions required for optimality, arguing that the market
provides a method for decentralized decision-taking that is moderately well
co-ordinated and, as it turns out, better coordinated than any available or
feasible alternatives (Lipsey, 1972, p. 412).

Further, the information content of this system is sometimes said to favour
the consumer. Some economists argue that, within the price system, the
consumer, rather than the producer, is king, queen or sovereign. This is the
idea of ‘consumer sovereignty’ that describes a situation wherein firms respond
to changes in consumer demand, without being in a position in the long run to
charge a price above average cost (Keat, Whitely and Abercrombie, 1994;
Sloman and Norris, 1999, p. 544). Paul Samuelson, whose textbook was the
standard for orthodox economics in the second half of the twentieth century,
writes that ‘the consumer is, so to speak, the king . . . each is a voter who uses
his money to get the things done he wants done’ (Samuelson, 1964, p. 56).

Unsurprisingly, not all economists agree with this, some wanting to say that
producers have more control than writers like Samuelson suppose. More
radical critics focus on the way that the market shapes, through advertising
and related processes, the tastes and wants of consumers. Leaving these issues
to one side, for our purposes, there is a more important point regarding
consumer sovereignty. The idea of consumer sovereignty also has, in addition
to its descriptive functions, a justificatory function that is of great interest to the
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report card movement. Although standard justifications of the market are
utilitarian (focusing on optimal efficiency and the like), there is a strand of
political philosophy, often associated with the Austrian school (which would
include thinkers such as von Mises and Hayek), that is concerned with the
market as an expression of human freedom. Markets are morally justified
according to this strand of thought because their outcomes are the products
of sovereign agents exercising their autonomy or freedom – although this is a
view about which there are many critics (Sen, 1993). It is the very sovereignty
of consumers that makes markets morally valuable.

Analogies are made here with democracy; market outcomes are, mutatis
mutandis, like democratic ones, but with consumers exercising their vote
through their purchasing choices. The choices of informed consumers are
ex hypothesi to be treated as being of paramount importance. Thus consumers
should be free to choose market products on the basis of full information about
those products. Perhaps, instead of focusing on democratic values, a better way
of explicating the view is through a connection with informed consent. The
notion of consumer sovereignty might well be rebadged as the idea of informed
consent applied to the context of the market; and to do so would be no grave
injustice to the idea of informed consent since there is no reason to think it
applies only in a medical context (Faden and Beauchamp, 1986; Clarke, 2001,
pp. 169–87). This justification of the market requires that consumers be fully,
or at least adequately, informed. And, if we take this requirement seriously,
then it has implications for the publication of performance indicators. Report
cards seem to be a necessary condition for the realization of consumer sover-
eignty. Just as a commitment to the publication of performance indicators
follows from a commitment to informed consent, so too advocacy of this
normative account of consumer sovereignty entails a commitment to report
cards.

If information about performances is published and we allow it to affect fees
for surgeons, then the rates surgeons are able to charge will reflect their relative
standings on the performance indicators. In this case, prices will typically
convey information to medical consumers about the relative competencies of
the surgeons in question.

There are considerable objections to ‘normative’ consumer sovereignty, and
to the justificatory use of the notion. After all, one might argue that the
information to which consumers have access is, as a matter of fact, so limited
that their choices cannot really be said to be fully informed. This criticism is
underpinned by the ‘authenticity model’ of autonomy that views various
internal barriers to full personal autonomy as restricting the possibility of
any individual actually realizing this value (Clarke, 2001, p. 170).
Alternatively, one might argue that the influence of advertising is so powerful
that the consumers’ wants cannot be said to be fully autonomous. Or, if
consumers are faced with monopoly producers, then there will arguably be
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no need for the producer to respond to the wishes of the consumer. Again,
consumer sovereignty is undermined. However, the status of normative con-
sumer sovereignty is not really what is at issue. My point is not whether
consumers really are sovereign, but rather that, if one believes that the market
is justified because it reflects the wishes of sovereign consumers, then one
should be in favour of report cards. What implications might this final claim
have for proponents of the publication of performance indicators? Does the
connection between informed consent and normative consumer sovereignty
mean that defenders of the report card movement must be in favour of free
markets for the provision of health services? The answer here is ‘no’. One might
believe that markets do not provide sufficient information and, given the
power of capitalist industry, they are unlikely ever to do so.

There are three conclusions to draw from the preceding discussion. If one
adheres to the notion of consumer sovereignty as a justificatory ground of
markets, then there is a pro tanto case that one should be a defender of report
cards. Secondly, given what we are told about markets and the transfer of
information is true, then in the market context the price mechanism will
provide information that reflects the relative standings of surgeons and
hence the market itself will function as a further information device. Finally,
there is no reason to think that proponents of report cards need be proponents
of the free market.

Let us turn now from questions of our intellectual commitments to the
moral implications for report cards of market forces.

Markets as distributive mechanisms

Markets also function as distributive mechanisms. In markets resources are
bought and sold as commodities and so allocated across society in an ‘unpat-
terned’ manner (Nozick, 1974, pp. 155–60). Financial resources and the
strength of one’s wants determine the pattern of distribution. In the medical
context, this means that medical goods and services are allocated to those who
have the financial resources and a desire for these commodities. Conversely, if
medical goods are primarily distributed within a fully marketised environ-
ment, those without financial resources are not able to access medical goods
and services. This is to be contrasted with a public system of provision where
(in principle at least) it is the perception of relative need that determines how
resources are distributed.

What should we make of these distributive possibilities? We need to
acknowledge that markets have many virtues in the distributive realm; they
provide an automatic mechanism for distributing goods and services that is
often more efficient than other systems. Such considerations of efficiency
and overall utility need to be balanced against those of justice. If the goods
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in question answer to fundamental human needs – as can plausibly be claimed
for medical goods – then the fact that some, because of their lack of financial
resources, might miss out on these goods appears to be an injustice. There
are real issues concerning the fundamental failure of market allocations to be
distributively just, a point which many economists have noted by classi-
fying distributive inequities as one form of market failure (Stiglitz, 1997,
pp. 152–7).

What is the import of this for the report card movement? Assume that we are
talking about genuine markets where access is determined by one’s relative
financial standing. What is now morally salient? If we have genuine markets for
surgery and surgeons’ performance indicators are published, this will affect the
rates that surgeons charge. It is hard to see how it wouldn’t. Their relative
prices will become reflections of the relative standing of surgeons on the scales
provided by the report cards. (And, if we allow doctors to advertise their
performances on such comparative scales, then such differential charges will
presumably be increased.) Such price differentiation will have distributive
consequences. Those who rank higher on the report cards will be treating the
wealthier, rather than the poorer, members of society. Assuming that these
performance indicators track something meaningful, then the differential rates
will systematically ensure that the rich enjoy the services of more skilled
surgeons than the less well-off. In effect, we would increase the disadvantage
of the poor. This seems undesirable, for there is enough discrimination and
disadvantage in the world without providing information that would system-
atically ensure that the disadvantaged have access only to the least capable
surgeons.

It might be argued that, in fact, these processes occur already without the
presence of report cards. Top surgeons charge top dollar and, as a conse-
quence, only the wealthy can afford their services. But there is a difference in
this case – and not just a bare difference – in that there currently is no systematic
method for the wealthy to ensure that the surgeons they hire are in fact the best.
Their prices may be hefty but there is no exact method for checking that the
prices they pay reflect anything about the quality of the surgeons. With the
publication of performance data, such checking would be possible.

One concern then is with the possible distributive consequences of report
cards within a free market system. But this is not the end of the story. There are
various mechanisms involving government intervention, which might be put
in place within the market to avoid such consequences. For example, we might
set standard rates for surgeons and then have bonuses paid by the government
to those surgeons with good report cards. In this way, there would be no
differential rates for surgeons whilst rewarding those surgeons who do well.

On the other side, we might well wonder about the distributive consequen-
ces for doctors themselves. In a market context, report cards could lead to
some doctors being penalised for poor results. Whether or not this is unfair
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will depend upon what it is that the performance indicators measure and how
accurate they are. If report cards are organized so as to indicate what counts as
a threshold competency and some doctors fail to reach those required levels of
competency, then it does not seem inappropriate that they receive lower levels
of remuneration than those who do reach such thresholds. This is not to
suggest that threshold competencies should be published instead of perform-
ance indicators – an idea which Clarke and Oakley explore in some detail
(Clarke and Oakley, 2004, p. 15). Instead, it is simply to make the claim that
the data should indicate what counts as a threshold of competency.

However, if the scales do not indicate threshold competencies, then prob-
lems might arise. Imagine surgeons’ performances are scaled on a bell-curve, so
that some will necessarily be on the bottom end of the scale, even when they
achieve requisite levels of competency. For such scaling to lead to large differ-
ence in remuneration would be unfair, since the scale may not be measuring
large degrees of difference in competency.

Moreover, if the tests fail to differentiate between the degrees of difficulty of
some surgical operations then there may be a grave injustice being done to
those who take on more difficult operations. This again would be a distributive
injustice. But as Clarke and Oakley indicate it is possible to publish risk-
adjusted mortality rates; and indeed the New York State Department, for
one, has done so (Clarke and Oakley, 2004, p. 15). So, the point is not that it
will necessarily give rise to undesirable distributive outcomes, but that such
distributive injustice is a danger that sometimes comes with the territory and
against which we should be vigilant.

The transformation of our incentive structures

In unleashing market forces we also transform the incentive structures of
economic agents. When a sphere of social life is subjected to market forces,
the pursuit of profit becomes a central motivating feature for social agents qua
social agents. Many think that this is not only a constitutive feature of market-
ization, but it is its very point since this is the ‘engine’ which fosters the
production of social benefits within market-based societies. Because people
are driven to increase their profits, they search for more efficient and more
attractive ways of producing goods for consumption as well as new ways of
satisfying needs and wants. In quasi-markets some kind of approximation to
profit that involves pro rata benefits will typically be introduced to attempt to
mimic the market and hence reap the positive outcomes of markets.

There has been a great deal of discussion about the moral status of the profit
motive. While it has been common since the advent of Adam Smith and
Bernard Mandeville’s contributions to political philosophy to sing hymns of
praise to the myriad ways in which the ‘vice’ of self-interest leads us to the
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‘virtue’ of social plenty, equally there is a long tradition of moral criticism of
the profit motive in which it is argued that financial incentives bring with them
moral corruption. Given that report cards will often be employed in commer-
cial contexts, let us now consider two elements of the criticism of the profit
motive, the first of which concerns what we might call ‘perverse incentives’.
The search for profit often leads to the production of considerable social
benefits, through inter alia the increase in levels and efficiency of production.
But profit can be achieved through means that are not socially beneficial.
Think of the asset-stripping of companies. What we have here are perverse
incentives at play. Such cases involve circumstances where the desire for
advancement can be satisfied or realised in ways that are socially costly rather
than beneficial.

With respect to report cards, there are a number of ways in which markets
might furnish medical practitioners with perverse incentives. The publication
of performance indicators might provide surgeons with an incentive to manip-
ulate their results. Thus, we might find surgeons refusing to take on difficult
cases if those were to affect their results, or surgeons might engage in ‘gaming’
the system, whereby data on outcomes are manipulated through surgeons
misreporting or misclassifying patient details, an outcome that would not be
good for the health system as a whole. As Clarke and Oakley note: ‘It has been
claimed that the more widespread use of public report cards will result in
surgeons becoming much more reluctant to operate on patients who require
relatively complex procedures’ (2004, p. 13). Or else they might fail to disclose
some information where it is possible to conceal it. To be sure, incentives to
manipulate such report card data will also be present in a non-market environ-
ment. For instance, motivations deriving from a desire to maintain or enhance
one’s professional reputation will be enough to create such outcomes.
However, these are likely to be intensified in a market context where one’s
professional standing has a direct effect on one’s level of remuneration.

The second criticism concerns the quality of the motives that animate agents
who operate in markets. It concerns the way in which, in the market, com-
mercial considerations can come to dominate more altruistic ones.
Underpinning this is the thought that the market and altruism are, in some
deep sense, incompatible. The strongest version of this thesis holds that altru-
ism and the profit motive are mutually exclusive and therefore adoption of the
profit motive necessarily evacuates any altruistic aims from one’s motivational
set (Walsh, 2001, pp. 525–30). However, there are readily available counter-
examples. Think of the goals and aims of a traditional family doctor in general
practice. That she is a private contractor who charges consultancy fees for each
patient she sees, and hence can be said to be animated by the profit motive,
does not mean that she is animated only by the profit motive (Flew, 1976,
pp. 312–22). It is not implausible to suggest that such a doctor is also moti-
vated by benevolent other-regarding motives.
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There is a more moderate version of the thesis according to which a
commercial orientation, while compatible with benevolent motives will,
often, as a matter of fact, lead to the gradual evacuation of such motives. This
seems a far more plausible way of putting the objection. The idea is that market
forces can corrode our attitudes towards our work and, in particular, corrode
its other-regarding content. There is no suggestion here that the mere presence
of commercial motives is enough to evacuate an action of any moral content.

Report cards may well lead surgeons to concentrate more on the commercial
element of their profession than the altruistic element. In this way the altruistic
element may be corroded to oblivion. Of course, in a commercial environ-
ment, such pressures towards an exclusively commercial orientation – as
opposed to an orientation characterized by an admixture of commercial and
altruistic motives – will always be present. But report cards, in so far as they
increase the commercial pressure on surgeons and thus make the commercial
consequences of any particular operation evident to them, might well worsen
such processes.The dangers of this corrosion of surgeons’ motives – dangers
that exist in any commercial environment – are likely to be increased with the
advent of report cards. If we think that surgeons should be motivated in part by
other-regarding benevolent motives, then any social phenomenon that deep-
ens the corrosion of such motivations is of concern. In so far as report cards
exacerbate such corrosion of the proper goals of medicine, then they are
matters of concern.

Concluding remarks: informed consent
as a fundamental value?

What difference does the increasingly marketized environment in which medi-
cine is practised have for the moral status of the publication of performance
indicators? My first point concerned the consequences for the moral status of a
certain style of market justification. In so far as one adopts an autonomy-based
justification of the market, in which the notion of consumer sovereignty is
central, then it would seem that this provides strong reasons for supporting the
publication of performance indicators.

But this does not end matters. I considered the implications or consequences
of market forces themselves for the moral status of the report cards. The first
of these involved the distributive consequences of report cards. If report cards
increase distributive inequality, then this counts as a mark against them.
The second feature of market forces I examined concerned the transformation
of our incentive structures with the spread of the profit motive as a primary
motivation of medical practitioners. Here there were two lines of criticism.
In so far as report cards increase any perverse incentives that might exist
in a commercial medical environment, then this is morally undesirable.
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Furthermore, in so far as report cards magnify the tendency for the profit
motive to corrode the altruistic quality of medical practitioners’ motivations,
then this too is a mark against the publication of performance indicators.

It is important to stress that none of the morally pathological features
identified is fatal for the report card movement. Whilst it might make us a
little more circumspect about how we implement any policy, the fact that
report cards will be published in a commercial and commercializing environ-
ment does not provide grounds for rejecting the movement, since there are
various ways in which government policy might be enacted to constrain those
pathologies.

The discussion does have ramifications for informed consent understood as
the primary and fundamental value of medicine. Much of the debate over the
moral status of report cards involves a clash between the competing values of
informed consent and privacy. How do we weigh the need of medical patients
for all relevant information regarding any procedures they are to undergo
against the doctors’ right to privacy? Herein the debate is between informed
consent and social costs (albeit broadly defined, if a decline in the quality of
our motives is to count as a social cost). In cases where the social costs of report
cards are sufficiently high, then we might well take those social costs to trump
concerns with informed consent (Chassin, Hannan and DeBuono, 1996; Neil,
Clarke and Oakley, 2004). If this is correct, then whatever else is true, informed
consent no longer stands as the single fundamental value. This is not to say that
informed consent is not an important value, indeed this line of reasoning fits
with the idea that ‘all-things being equal, we ought to provide more fine-
grained information where it is available’ (Clarke and Oakley, 2004, p. 14). It is
to say that, in the formation of public policy for health-related matters,
informed consent is but one value amongst a number that we are to weigh in
our all-things-considered judgements.
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Part III

Reporting performance
information





Part introduction

Reporting performance information

Surgeon performance information has been collected, tabulated and publicly
reported since the early 1990s, first in New York State and then in other
American States, and now in the United Kingdom. Performance information
on surgical units and on hospitals has been collected for some time before this,
but the public release of such information is a relatively recent phenomenon, as
are report cards on the performance of individual surgeons and certain other
clinicians. In this final section of the collection we turn our attention to the
‘report cards movement’ itself, with chapters examining a variety of issues that
have emerged in studies of the impact of report cards on the performance of
hospitals, units and individual surgeons.

Our first chapter in the section, by Silvana Marasco and Joseph Ibrahim,
examines the impact of public reporting of surgeons’ performance on patient
care. The authors consider, in some detail, the impact of cardiac surgeon report
cards on the quality of cardiac surgery, on cardiac patients and on cardiac
surgeons and other stakeholders, particularly in light of the US experience with
report cards on individual cardiac surgeons. Rachel Werner and David Asch
also examine evidence of the impact of public reporting on the quality of health
care services. They argue that existing US public reporting initiatives have not
been conclusively shown to improve healthcare quality, and indeed, that there is
some evidence that public reporting has various unintended negative conse-
quences for patient care. Werner and Asch suggest that much is to be done if
report card systems are to fulfil the promise of enabling substantial improve-
ments to the quality of care provided. Our next contributor, Paul Aylin, takes a
step back from debates about what the report card movement has, or has not,
achieved and asks us to consider what hospital and clinician data could tell us,
whether or not such data is publicly reported. He considers issues of data
quality and a variety of statistical issues, before surveying available methods
of data presentation and intepretation.
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The following two chapters in the section concern the ‘defensive surgery
objection’ to publicizing surgeon performance information. This objection has
it that public reporting of surgeon performance information motivates sur-
geons to avoid taking on high-risk patients. Proponents of the defensive
surgery objection usually concede that risk-adjustment of surgeon perform-
ance information can reduce the motivation of surgeons to practise ‘defensive
surgery’; however, they are not convinced that it can fully remove it. Justin
Oakley looks at the actual evidence for defensive surgery and finds that the
available evidence is inconclusive. Provocatively, he argues that, even if report
cards have led to the conduct of defensive surgery, they may nevertheless be
ethically justified, all things considered. Yujin Nagasawa also considers the
defensive surgery objection and identifies a new form of this objection that has
not hitherto been explicitly articulated, arising from surgeons’ anxieties
regarding malpractice suits. Nevertheless, he argues that the solution to this
form of the defensive surgery objection is to be found in careful risk adjust-
ment of surgeon performance data.

Tony Eyers attends to another well-known concern about surgeon report
cards, which is that they may make it difficult for surgical trainees to receive
appropriate training. He also points out that they may make it difficult for
surgical innovations to take place. Eyers argues, however, that, if properly used,
surgeon report cards can have a positive impact on both training and innova-
tion. The final chapter in the section is by Ian Freckelton, who brings a legal
perspective to the report cards movement. He examines legal developments
with regard to surgeon report cards in the United States, Canada, the United
Kingdom and Australia, and argues that report cards must be designed in such
a way that patients and courts remain aware of their limitations as measures of
clinician performance and do not use them uncritically.
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Is the reporting of an individual surgeon’s
clinical performance doing more harm
than good for patient care?

Silvana F. Marasco
The Alfred Hospital, Prahan, Australia

Joseph E. Ibrahim
Monash University, Melbourne, Australia

Introduction

Report cards, also known as league tables, allow publication of outcome data
that can reflect the performance of a particular hospital, clinical unit, or an
individual doctor. Increasing interest is being focused on clinical report cards,
particularly on their use in monitoring the performance of individual doctors
and in making that data public. Report cards do have a number of possible roles
including self-audit, accountability and to demonstrate safety and industry
regulation. Almost 10 per cent of Australia’s Gross National Product is devoted
to healthcare, so it is an extremely important sector of government (www.aihw.
gov.au). Other industries spending this level of tax payers’ funds are accountable
to the community and it certainly seems appropriate that healthcare is also kept
under scrutiny. However, how far should that scrutiny extend and in what form
should outcomes be made available to the community? Should the outcomes of
individual doctors be made available or should this level of outcome data be
retained within the craft groups for self-regulation and audit, leaving unit-based
and hospital-based data available for publication and dissemination to the
public. What other industries are subject to public distribution of the results
of individuals within that industry?

In this chapter we explore the issue of report cards, specifically with regard to
cardiac surgeons, who are currently at the forefront of this debate. We will
explore the events in the United States of America and the United Kingdom
which have preceded the debate in Australia, and will then explore the real and
potential consequences of the introduction of report cards in this country.
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Report cards on cardiac surgeons

In many ways, cardiac surgery has become the focal point for the debate about
clinical performance reporting of individual surgeons. Possible reasons why
this has occurred are outlined below.

Firstly, cardiac surgery, in particular coronary artery bypass grafting
(CABG) is one of the most commonly performed operative procedures in
the western world today and has been for a number of years. Large inter-
national databases exist, which allow hospital units and individual surgeons
to compare their results to the international surgical community. As such,
cardiac surgery lends itself to comparisons of outcomes both internationally
and within countries.

Secondly, cardiac surgical procedures can be clearly and easily defined.
There are only a few different cardiac surgical operations and the numbers of
each of these particular operations that are performed is large. This is not the
case with many other surgical specialties, where small numbers of very differ-
ent operations are performed.

Thirdly, patient groups that present for CABG surgery are relatively homo-
geneous, in comparison with other clinical conditions, and therefore lend
themselves to risk stratification more readily.

Fourthly, there are numerous outcomes, which can be easily and accurately
defined after cardiac surgery, such as mortality. Such definitive endpoints can be
accurately monitored and verified allowing reliable comparisons to be made.

Fifthly, cardiac surgery is costly and it consumes a substantial proportion of
government healthcare budgets. This generates questions about resource allo-
cation and access to surgery, and naturally focuses attention on this specialty.

Finally, cardiac surgery is a major event in patients’ lives. It is usually the
biggest operation they will ever have and there is generally an understanding and
acceptance that the stakes are high. The enormous stress felt by most patients
upon realizing they need cardiac surgery, as well as the fact that it is a time where
they have to face their own mortality, makes it a highly emotive issue.

Thus, we can explain why the debate regarding report cards is so inextricably
linked to cardiac surgery. However, in producing report cards detailing the
results of individual cardiac surgeons, we are placing the entire responsibility
for that patient’s outcome on one individual. Is this a realistic expectation? It is
undeniable that a patient’s post-operative course hinges on the technical exper-
tise of the surgery. However, the entire team who take part in the patient’s care
all bear some responsibility for that patient’s recovery. There are many cardiac
patients who have complicated medical problems, which lie outside the expertise
of cardiac surgeons. Other clinicians within the hospital are relied upon to assess,
advise and manage these conditions. However, from the point of view of the
patient, the surgeon is seen as the face of the team. The patient will not even meet
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many of the members of the team, such as the scrub nurses in the operating
room and the perfusionists who run the heart–lung bypass machine. This
explains why from the consumer’s point of view, it is the surgeon who bears
responsibility for their outcome. The reality, however, is that the patient’s out-
come is dependent on a myriad of inter-related factors for which each member
of the team bears some responsibility.

International experience with report cards on cardiac
surgeons

Report cards on cardiac surgeons in the United States of America
and United Kingdom

The initial catalyst for the debate on publicly disclosed report cards came
with the publication of cardiac surgeons’ results in New York State in 1991.
Although initially developed as a hospital-specific dataset which was published
with the hospitals de-identified (Hannan, 1990), the media discovered that
surgeon-specific data existed and successfully sued under the Freedom
of Information Act for access to these data. In 1991 New York Newsday
published a list of all cardiac surgeons in New York who had performed
coronary bypass surgery over the preceding 2 years, along with the surgeons’
case load numbers and risk-adjusted mortality.

The impact of the Newsday publication has been extensive. Hospitals and
surgeons performing low-volume cardiac surgery were found to have significantly
higher mortality rates than high-volume centres, leading to further investigation
of those centres. Twenty-seven cardiac surgeons who were identified as low-
volume providers with higher mortality figures either left New York State or
ceased performing cardiac surgery over the 1989–1992 period (Hannan, 1995;
Chassin, 2002). As a result of these figures, wide-ranging changes to the delivery of
care to these patients were also implemented, including changes in pre-operative
management and stabilisation, further training of staff and creation of dedicated
intensive care beds. Thus, not all of the changes which led to improvements in
outcomes were directly as the result of changes in surgeons’ practices.

Interestingly, risk-adjusted mortality in New York State fell by 41% over the
3 years following the first publicly released report cards. This has been applauded
by some as the result of a successful programme. However, others have been
critical of the perceived effects. Critics have argued that surgeon-specific report
cards lead surgeons to avoid operating on high-risk patients. This alleged avoid-
ance behaviour is purported to be because these patients are more likely to have
unsuccessful outcomes, and such outcomes would have a negative impact on the
surgeon’s report card. A recent study suggested a phenomenon of ‘out-migration’
of high-risk cardiac patients from New York State during 1989–1993, after
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reviewing the mortality rates in a neighbouring state (Omoigui et al., 1996).
However, the findings in this study have been challenged by others (Chassin
et al., 1996; Peterson, 1998). More recently, another unintended consequence of
report cards has also been identified. Over the period of the introduction of report
cards in New York state, the disparity in CABG use between white patients and
black or Hispanic patients increased significantly, indicating that surgeons per-
ceived black and Hispanic patients as being higher risk (Werner et al., 2005). Data
on surgeons in New York State continue to be collated annually and are available
to the public on the internet: http://www.health.state.ny.us/. Other states have
since started collecting data and are also providing surgeon-specific results to the
public: www.phc4.org; www.state.nj.us/health. However, not all states agree with
this type of reporting. Massachusetts has elected to publish hospital-specific
results, while conducting a confidential, legislatively protected review process
for individual surgeons (Shahian, 2005).

In the United Kingdom, the strongest stimulus for the development of
report cards came on the heels of the highly publicized Bristol Royal Infirmary
Inquiry into paediatric cardiac deaths. The Royal College of Surgeons
immediately commenced review and audit processes, which included the
development of an internet-based report card system. In March 2005, the
Secretary of State for Health announced that fully risk-adjusted CABG mortal-
ity rates for every cardiac surgeon working in the NHS would be available on a
publicly accessible website by the end of the year. This announcement was
made after publication of surgeon-specific CABG mortality rates (not all of
them risk-adjusted), which a British newspaper, The Guardian, had obtained
through the Freedom of Information Act (as had Newsday with the 1991 New
York surgeon data). The website showing most British cardiac surgeons’ risk-
adjusted survival rates for CABG was subsequently launched by the UK
Healthcare Commission in April 2006.

A more detailed description of the sequence of events and ramifications in
the USA and UK can be found elsewhere (Marasco et al., 2005). Review of these
international events is particularly instructive, as it appears that the develop-
ment of report cards has spread well in advance of our understanding of them.
Despite almost 15 years of experience with report cards in New York State,
there remain many questions as to their usefulness, and most states in the USA
have still to develop some type of publicly accessible reporting system. In
particular, there has been very little focus on the ethical aspects of this type
of reporting and the effects that it may have on the doctor–patient relationship.

The status of cardiac surgery report cards in Australia

Self-directed audit is a mandatory activity for all surgical specialties in
Australia at both a unit and individual level. Participation in audit activities
is stipulated and monitored by the Royal Australasian College of Surgeons
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(RACS) for all surgeons. In 1999, the Australian Society of Cardiothoracic
Surgeons (ASCTS) established a state-wide database collecting cardiac surgery
data from all Victorian public hospitals, with the aim of eventually making
the database nation-wide. At much the same time, the Victorian Health
Services Policy Review recommended that comparative performance data
of specific procedures from all public hospitals be collected and made available.
The unit-based data is published yearly, and is made available to cardiac
surgeons and the Victorian Department of Human Services in a de-identified
form. A report summarising these unit-based data is publicly available on
the Department website: www.health.vic.gov.au/cardiacsurgery. Individual
surgeon data exists and will be used by the ASCTS council to conduct
confidential reviews of outliers. These data are, however, protected by law
against access by the media or publication.

Real and potential impact of report cards

The course of events in the USA and UK with regard to report cards has been
closely observed, particularly by cardiac surgeons in Australia. There are
concerns about the impact these developments may have on surgeons,
patients, other key stakeholders and the health system overall.

Effects on surgeons

The potential effects on the surgeon include changing their practice to avoid
high-risk patients, disengagement and disenchantment from healthcare and a
potential negative impact on surgical training.

Surgery, and cardiac surgery in particular, is a specialty requiring excep-
tional technical skills in addition to the knowledge and experience required
to treat these very sick patients. Report cards therefore, place a judgement on
the technical ability of the surgeon as well as on other facets of the surgeon’s
abilities. This makes the introduction of report cards very personal. Not only
do report cards have the potential to affect the livelihood of surgeons, but they
also have the potential to diminish a surgeon’s belief in his or her ability, and
confidence in his or her skills. This judgement of technical ability is a facet of
report cards to which other clinicians will not be subjected.

There are clearly concerns about the impact of report cards on the surgeon’s
willingness to accept and care for higher-risk patients. There are strong argu-
ments that proper risk-adjustment of data would overcome this problem.
However, because risk-adjustment models are fallible, the use of different
models on the same set of data can produce different results (Shahian et al.,
2001). Other ‘gaming’ behaviours such as up-coding of co-morbidities to
increase the risk adjustment have also been reported (Shahian, 2005).
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In contrast, collection of unit-based data is unlikely to generate the level
of anxiety that leads to the avoidance behaviours noted above. There is a
concern that direct focus on individual surgeons is likely to create an atmos-
phere where surgeons become disenchanted and disengage from health care. If
report cards specify the performance of individual surgeons, rather than teams,
it could be argued that cardiac surgeons carry the professional, psychological
and emotional burden and responsibility for the patient outcome. This is
clearly not an accurate and fair reflection. Unit-based data, however, would
take into account the performance of the entire team, giving a better idea of the
risk of surgery for a patient in a particular hospital.

The observed association of volume of work with outcomes, both with regard
to individual surgeons and hospitals, has been extensively investigated (Hannan
et al., 2003; Shahian and Normand, 2003; Peterson et al., 2004). It appears that
volume is important, although the lower limit at which it becomes significant is
still unknown. The most consistent observation is that low-volume surgeons in
low-volume hospitals tend to have higher mortalities than high-volume sur-
geons in high-volume hospitals. Interestingly, low-volume surgeons in high-
volume hospitals tend to have good results. This is likely to be as the result of
superior processes and post-operative care in these centres, reinforcing the
impact of the entire team on outcomes (Shahian, 2005). The impact of low
volumes on outcomes may become even more important in coming years, as
cardiothoracic workloads diminish. Numbers of CABG operations (the main-
stay of cardiac surgeons workloads) performed in the western world have
dropped 25% since 1997, and look set to drop even further due to increasing
intervention with stents by cardiologists; www.sts.org. Cardiac surgery has been
identified by the Royal Australasian College of Surgeons as one of only two
surgical specialties in Australia which does not need to increase workforce
numbers to cope with the current workload.

All of the debates regarding report cards have centred on the publication of
surgical results. However, part of a surgeon’s job in assessing the potential pre-
operative patient is to decide whether that patient is even suitable for surgery.
There are patients who have so many co-existing medical conditions that the risk
of surgery outweighs the risks of continuing with medical management alone for
that condition. Making such assessments is not without risk in itself, and calls on
a surgeon’s clinical acumen and experience. Should report cards also include this
type of information? Obviously, this information becomes more challenging to
collect and collate, but it does take into account a very important facet of the
surgeon’s job. Would such data change the information presented in report
cards? It may be that greater institutional rather than individual differences are
seen. Surgeons working in a transplant centre may be more likely to take on
high-risk cardiac failure patients, thus leaving a much smaller group of patients
in the non-operative group. The reason for this is because transplant centres also
provide services such as mechanical assist devices for the heart, which other
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cardiac surgery centres do not provide. Thus a surgeon in a transplant centre
may take on a very high-risk case knowing that, if the patient’s heart fails after
the operation, then a mechanical assist device is available to implant into the
patient and save his/her life. This is not a back-up plan available to most cardiac
surgery centres, and in those centres such a patient would most likely die of heart
failure, despite maximal medical therapy in that hospital. The willingness of a
transplant surgeon to take on these high-risk cases, then, may adversely affect
results both in the non-operative group and in the operative group, because of
the higher risk nature of the patients on whom they agree to operate.

Concerns have been expressed about the potential negative impact of pub-
lication of report cards particularly on junior surgeons. Collation of individual
surgeon data from a single year is unlikely to provide statistically meaningful
results. Data from several consecutive years will be required for accurate
analysis. However, this may not accurately reflect a given individual surgeon’s
practice, due to evolving practice and technique over that time. This is espe-
cially applicable to junior surgeons, where case numbers may be lower and
techniques evolving rapidly.

However, the junior surgeon may also benefit from report cards. Referral
patterns tend to favour more senior surgeons who have been practising for
many years. However, technical skills do deteriorate with age, and there
are many cases where senior surgeons whose abilities are waning are still
receiving a large proportion of the market share based on their history, rather
than on their recent results. Publication of report cards may actually show
some interesting results whereby more junior surgeons are, in fact, performing
better than some of their more senior counterparts.

Another group who may be particularly susceptible to a negative impact
of report cards are trainee surgeons. Cardiac surgery is a challenging specialty
to teach and train the next generation of surgeons. Not only does the surgery
require skilled technical ability, but there is also a time imperative to complete the
surgery without unduly prolonging the time that the heart is stopped and
attached to the heart-lung machine. Will the introduction of report cards lead
surgeons to become more reluctant to allow trainees to operate? How, given such
a high level of scrutiny, is the next generation of surgeons to be taught? If surgeon-
specific report cards were to be used in Australia, will the results of operations
performed by trainees be included in their supervising surgeons’ figures?

Effects on patients

One very important aspect of a possible future practice in an era of unit-based
or individual-based outcome reporting is the attitude of the consumer
(patient) to the available information. The effect report cards will have for
patients is the most difficult to predict. There exist many assumptions about
what patients want or how they will use this information.
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Amazingly, it seems that patients are the consumer group least influenced by
report cards (Schneider and Epstein, 1998; Schneider and Lieberman, 2001).
This may be due to the complexity of the information presented, and the
general lack of experience patients and surgeons have in using this informa-
tion for decision-making. Further questioning reveals that many patients are
more concerned with convenience and access to healthcare than reported
outcomes (Bodenheimer, 1999). Emphasis is also placed on costs and medical
insurance coverage in cases of privately insured patients (Bodenheimer, 1999).
Most patients want their surgery as soon as possible, and they want it to take
place as close to home as possible. Patients are also very much influenced by
previous personal or family experience, and by media treatment of a particular
hospital. Privately insured patients rely on their referring doctor to choose a
surgeon who has an acceptable track record and who has previously serviced
the doctors’ patients well. In the case of public patients, they seem to be content
with the knowledge that the hospital and the governing doctors’ board or
college is monitoring surgeon performance and taking appropriate steps if
that performance falls short of acceptable standards.

It is unknown how much weight patients place on numerical data in making
their decision, and how much on their rapport with the surgeon when they
consent to an operation. Informed consent requires that the patient under-
stands the need for the operation, possible alternative treatment options, the
nature of the operation, and the potential adverse consequences or complica-
tions. Given the amount and complexity of this information, it is debatable
whether consent to any operation is fully informed. It could be argued that
no patient can ever be fully informed as to all the possible consequences of
a major procedure, especially with heart surgery where the possible complica-
tions are almost limitless. Most patients have difficulty grasping the details of
the operative procedure itself, let alone all the possible complications. Also,
when complications of an operation or procedure are presented as numerical
information as ‘percentages of risk’ this is often misunderstood by patients.
It is doubtful whether report cards per se will add to a patient’s ability to
give informed consent for a procedure. It is more likely that they will add
another layer of confusion. Other reasons for a patient’s lack of interest in
mortality rates include difficulty understanding the information, disinterest in
the nature of the information, lack of trust in the data, problems with timely
access to the information, and lack of choice (Marshall et al., 2000).

Many patients express more interest in the risk of complications such
as stroke rather than the risk of death per se. Generally, cardiac surgical patients
have faced the prospect of death as a direct consequence of their underly-
ing disease process. They realize that cardiac surgery is a major undertaking
and accept that there is a risk of death. However, many patients are less accepting
of debilitating complications such as stroke, which lead to significant loss of
quality of life.
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It is not obvious that patients have the ability to look at league tables of risk-
adjusted mortality figures and draw reasonable inferences from these data.
However, it is likely that many patients will be satisfied with the knowledge that
internal audit will be performed, and that mechanisms have been put in place
to identify outliers and institute appropriate changes. Most importantly,
public reporting of such data ensures practitioners remain accountable to the
community overall, thus helping to maintain public trust in the profession. As
the events at Bristol, UK, and more recently in Bundaberg, Australia, demon-
strated, when poor surgical results come to the public’s attention only through
the revelations of a whistleblower colleague, the resulting crisis of trust in the
profession is almost irreparable.

Patients are also affected as a consequence of physician attitude to the release
of report cards. As mentioned earlier, there has been an observation of
avoidance of high-risk patients by surgeons unwilling to expose themselves
to likely poorer outcomes. This, in turn, has led to changing patterns in the
provision of service. A recent study identified that among patients admitted to
hospital with a heart attack, outcomes were worse for patients in states with
CABG report cards than in those states without such report cards (Dranove
et al., 2003). Presumably this was as a result of delays in operation or avoidance
of operating on these patients.

Other stakeholders

In the United States, employers are the largest purchasers of healthcare, either
as large corporations or as coalitions. Surprisingly, the vast majority of these
organisations have not implemented available league tables in their decision-
making of which healthcare organization to use (Marshall et al., 2000). In
contrast, there is some evidence that hospitals are taking note of their standing
in league tables, and making changes to their own services in an attempt to
bolster their standing in a very competitive market (Longo et al., 1997).

Whether or not the publication of league tables alters the referral practices of
cardiologists – who could look for better-performing surgeons to whom to refer
patients – is a matter of much speculation. A survey of cardiologists in
Pennsylvania reported that the majority of cardiologists have not changed
their referral practice in the light of such report cards, although they did report
having more difficulty in finding a surgeon to accept the higher risk cases
(Schneider and Epstein, 1996). Others suggest that cardiologists are sceptical
of the veracity of information contained in league tables (Marshall et al., 2000).

Effects on the health system

There is limited information about how introducing report cards may alter the
healthcare system. Specifically, what happens if patients exercise their rights to
act on information provided in the report cards?

Reporting of an individual surgeon’s clinical performance 205



In the public hospital health system in Australia, each patient presenting for
cardiac surgery is assigned to the surgeon on call at the time the patient
presented. The patient has no choice of surgeon, the workload being distributed
between all surgeons on a unit in an equitable manner. If a system of individual
surgeon report cards was to be implemented, how do we cater for the patient
who wants to change their surgeon? The logistics of swapping patients on a
waiting list are not too complex. However, if the patient is too ill to be discharged
home and is waiting for surgery in hospital, then the concept of changing
patients from one surgeon’s list to another and then perhaps waiting longer in
hospital until that surgeon has an operating day are clearly going to create havoc
with the running of an operating schedule. If all the patients decide they want
surgeon X, then the problem would rapidly escalate.

Variations in patient populations between hospitals are another factor
which needs to be considered. For example, heart failure patients tend to
cluster in the transplant centres of which there are fewer than one per state
in Australia. The expertise gained at these centres in looking after these patients
is not going to be reflected in a league table, because the patient group will not
be comparable to any other hospital in that state.

Implementation of report cards into practice

How to present the information

An issue that deserves consideration, in light of the US experience, is the ways
in which surgeon-specific report cards are presented. The New York State
league tables are published in a risk-adjusted format. This method of presen-
ting data poses problems for patients who may have difficulty making reason-
able inferences from these data. Research indicates that this is also difficult for
trained health professionals (Burack et al., 1999). Performance information is
often rank ordered, and this can be a cause of ill-informed decisions because of
the commonly made false assumption that the rank order equates to order of
merit. Decision-making is strongly influenced by the way in which informa-
tion is presented. Further analysis of report cards available on the internet,
comparing care by hospitals in the USA of patients presenting with heart
attacks, showed that the hospital ratings as published discriminated poorly
between hospitals, and may well lead to misperceptions of standards of care
(Krumholz et al., 2002).

Who should present the information?

If we assume that patients with heart disease will be provided clinical
performance data to assist their decision-making about the risks and benefits
of surgery, who will present the information? Who will assist in ensuring
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patients comprehend the data? Is it appropriate for the cardiac surgeon to
present their own performance data to patients? Will patients accept the
veracity of the information, and will they be willing to question the surgeon
about their performance and ask about alternatives? And should the cardiac
surgeon then be expected to explain that surgeon X has a mortality rate 0.2%
lower and perhaps the patient would like to see that surgeon? Surely, such a
discussion will undermine the patient’s confidence in the surgeon and alter the
patient–doctor relationship to a degree not encountered by other craft groups.
To date, there has been no suggestion that intensivists or respiratory physi-
cians, for example, discuss their outcomes with patients they are about to treat.

The referral to the cardiac surgeon generally comes from the cardiologist
who has diagnosed the patient’s heart condition. The cardiologist is in the ideal
position to make the patient aware of league table results and their importance.
However, cardiologists already base their referral patterns on their perception
of good results and good service. Studies have shown that cardiologists are
unlikely to change their referral patterns on the basis of information in league
tables (Schneider and Epstein, 1996). It therefore seems unlikely that they
would be interested in spending their time explaining league tables to patients.

Evaluation of report cards

It has been assumed that report cards improve the delivery of healthcare, but this
has in no way been definitively proven. As has been mentioned earlier, few
patients utilize report cards to choose their physician, and those patients who
are even aware of the existence of report cards are in the minority (Schneider and
Epstein, 1998). Referring physicians’ practices have not been markedly altered by
the publication of report cards (Schneider and Epstein, 1996). Finally, there is
little evidence that report cards have significantly changed the market share of
high-quality hospitals or surgeons (Chassin, 2002).

The ethical boundaries of reporting on a group of health professionals
also needs to be explored. The concept of public reporting of individual
surgeon results has generated significant anxiety and defensiveness by a
group of highly skilled individuals. The fundamental aim of report cards is
to improve quality of care, and this is the same aim of surgeons. Do report
cards improve quality of care? This is by no means certain. Within Australia, all
specialists are subject to credentialing, certification and registration require-
ments that mandate ongoing learning and training. Many specialist groups are
already taking part in audit activities that define acceptable practice, identify
outliers, and action changes to improve results. Thus, specialist groups are
constantly striving to improve the service they provide.

Do report cards provide patients with informed understanding? It is ques-
tionable whether a patient can ever completely give informed consent. In a
specialist area such as cardiac surgery, where the procedure is so complex and
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the possible complications are almost limitless, it is difficult to expect
any patient to comprehend more than a very small part of what they are
about to undergo. Whether report cards will add to this process is doubtful.
In fact, they may make it even more difficult for a patient to comprehend
the procedure they are about to have.

How will report cards be disseminated so as to maintain transparency
and equity? The very publication of this information provides transparency
to the public. If report cards are disseminated to the public, then all members
of the public must have equal access to this information. Most cardiac surgery
patients are elderly and do not have access to the internet, so other modes
of publication will need to be found. Transparency is essential to support the
legitimacy and public accountability of this tool. As such, the public should be
involved in the formulation of appropriate ways to present this data.

How can we claim equity amongst patients if they are not all provided
with the ability to access, understand and act on the information in report
cards? This is a complex area that requires substantial thought. We seek only to
highlight the need for further work in this area, and for debate about what is
equity in health – for example, is it access or is it the ability to choose? Some of
the complexities that need exploration are the diversity and setting of the
different patient groups, which include those in metropolitan or rural health
settings, differing educational backgrounds that impact on understanding of
numerical information, culturally and linguistically diverse groups, as well as
private or public sector patients.

How the private or public sector patients may use the information in report
cards highlights the need to consider the equity issue. At present, public patients
remain bound by the organizational and government policy that does not readily
allow choice of surgeon, however, it is more likely that performance information
from publicly-funded health care will be available. In contrast, private patients
are able to choose their surgeon and so are able to act on information in report
cards; however, it may be difficult to get this information because some would
argue the data is owned by the surgeon or the private practice.

What will we tell the public patients about the merit of report cards? Perhaps
we can argue that although they have no power to act on the information when
their health is at stake, the report cards will highlight the real and potential
inequities in health for society and so lead to necessary reforms. If this is the
answer then, where does that leave the patient and their surgeon in the clinic
when they are discussing the risks and benefits for each individual case?

Conclusions

Currently, in Australia, no comparative data on individual performance of any
doctors is publicly available. The momentum towards the use of comparative
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data on surgeons’ performance appears to be increasing more rapidly than our
understanding of the consequences of publishing this information. The poten-
tial ramifications of publicly available report cards which we have explored
include changes in the doctor–patient relationship, changes in the surgeon’s
behaviour, career choice and market share, changes in future training and service
provision and changes to organizational behaviour policy and requirements.
Perhaps the most important of these is the possible shift in the doctor–patient
relationship. If publication of individual report cards does occur, it will be
important to protect the doctor–patient relationship and not jeopardise that
for one craft group alone.

From the consumers’ point of view, report cards will provide accountability
of the profession, which the public have the right to expect. The public have
supported the training and development of specialty groups and hold these
groups in a privileged position. Surely, we have a duty to disclose our results
and reassure the community that their interests are being served. But the
method and form in which this should take place is by no means clear. There
seems to be little gain in exposing individual surgeons to the detrimental effects
of public reporting of results when there is clearly an entire team involved in
and responsible for the patient’s care.

While the practical, philosophical and ethical ramifications of report cards
provide an interesting and intellectual debate, it is essential that we remain
focused on our first and foremost concern, which is to improve patient care. It
seems appropriate therefore to finish with a reminder of the mantra that all
doctors must work by – first do no harm.
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Examining the link between publicly
reporting healthcare quality and quality
improvement

Rachel M. Werner
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Public reporting of comparative information on healthcare quality of
physicians and hospitals through ‘report cards’ is hailed as a plausible way to
improve health care (Arrow, 1963; Akerlof, 1970; Stiglitz et al., 1989). Without
this information, patients may choose their physicians based on more meas-
urable characteristics (such as cost) or by word-of-mouth or other informal
referral practices not obviously related to their needs.

There are two general types of healthcare report cards: those that measure
outcomes and those that measure process. Reports of cardiac surgeons’ and
hospitals’ risk-adjusted mortality rates following coronary artery bypass graft
(CABG) surgery are examples of outcomes-based reporting (Pennsylvania
Health Care Cost Containment Council, 1992; New York State Department
of Health, 1993; California CABG Mortality Reporting Program, 2001; New
Jersey Department of Health and Senior Services, 2003). Process-based report
cards, often called quality indicators, report on rates of medical interven-
tions, such as screening tests and medication usage, which are assumed to be
related to outcomes. The Centers for Medicare and Medicaid Services (CMS)
nursing homes report card, reporting on quality of care in nursing homes
nationwide (2003), the Agency for Healthcare Research and Quality’s congres-
sionally mandated National Healthcare Quality Report, reporting on 150 meas-
ures of quality (2003), and the National Committee for Quality Assurance
Health Plan Employer Data and Information Set (HEDIS), which includes
quality indicators on health plan performance (2004) are examples of report
cards that use process measures.

Although much of what is known about public report cards comes from
research on CABG report cards, both process and outcomes report cards are
published based on the same critical premise – only by making quality
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information publicly available can one make it influential in improving health-
care quality. For this reason, publicly reporting quality and quality improve-
ment are often seen hand-in-hand.

Nevertheless, this reasoning has two shortcomings. Firstly, public reporting
is assumed to improve healthcare quality, but this has not been demonstrated.
Despite the enthusiastic support for the public release of performance meas-
ures (Chassin et al., 1996; Berwick, 2002; Steinberg, 2003) and extensive
adoption of quality measurement and reporting (Pennsylvania Health
Care Cost Containment Council, 1992; New York State Department of
Health, 1993; California CABG Mortality Reporting Program, 2001; Agency
for Health Care Research and Quality, 2003; Centers for Medicare and
Medicaid, 2003; New Jersey Department of Health and Senior Services, 2003;
National Committee for quality assurance, 2004), little research examines the
effect of public reporting on the delivery of healthcare (Marshall et al., 2000;
Leatherman et al., 2003) and even less examines how report cards may improve
care (Longo et al., 1997; Berwick et al., 2003; Leatherman et al., 2003).
Secondly, the potential unintended and negative consequences of public
reporting are largely unexplored.

Collecting measures of provider performance and using that information to
improve practice by providing private feedback to physicians, hospitals, and
health plans are by now established mechanisms for improving healthcare
quality (Ferguson et al., 2003; Jencks et al., 2003; Jha et al., 2003). In this
chapter, our aim is not to challenge those practices, but to critically examine
the role of publicly reporting this information on healthcare quality.

How might reporting of healthcare quality improve
the quality of healthcare?

Patients and referring physicians might use public report cards to help
them select high-quality providers. Rated physicians might respond to report
cards by improving the quality of care they deliver. Either of these two
processes might explain how reports cards enhance delivered quality, if indeed
they do. Less directly, report cards may also provide a mechanism to convey a
sense of trust among patients, or to hold health care providers accountable for
quality.

Selection of high-quality providers by patients

Although the idea that patients will use public report cards to select the best
clinical providers is plausible, this process requires several intermediate steps
that are not so assured: (1) report cards must exist; (2) patients must know
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about the report cards and have access to them; (3) patients must be able to
understand the quality rankings and believe them; and (4) patients must act on
the report card information.

Public report cards have become a prominent part of the quality improve-
ment landscape over the last quarter-century (Pennsylvania Health Care
Cost Containment Council, 1992; New York State Department of Health, 1993;
California CABG Mortality Reporting Program, 2001; Agency for Health
Care Research and Quality, 2003; Centers for Medicare and Medicaid, 2003;
New Jersey Department of Health and Senior Services, 2003; National
Committee for Quality Assurance, 2004). While initial reports suggested that
the majority of patients did not know that this comparative quality informa-
tion is publicly available, the number of people who have seen quality infor-
mation in the past year has slowly increased to from 27% in 2000 to 35% in
2004 (Schneider and Epstein, 1998; Kaiser Family Foundation and Agency for
Health Care Research and Quality, 2000, 2004). Among the minority of
patients who are aware of quality information, many do not understand it,
trust it or view it as useful. Patients report misunderstanding the language and
terms used in report cards, what an indicator is supposed to reveal
about quality of care, and whether high or low rates of an indicator reflect
good performance (Jewett and Hibbard, 1996; Kaiser Family Foundation and
Agency for Health Care Research and Quality, 2000, 2004). Misunderstanding
is more common among patients of lower socioeconomic status (Jewett and
Hibbard, 1996).

Patients also report not trusting the information in report cards. Most
patients think that friends and relatives are highly credible, and they prefer
these sources to published information (Gibbs et al., 1996). Consumers also
continue to report that they value information on health choices from friends,
family, and personal physicians much more than information from govern-
mental sources (Kaiser Family Foundation and Agency for Health Care
Research and Quality, 2004).

A minority of patients actually use quality information when they
make healthcare decisions. In 2000, a national survey found that 12% of
respondents reported using any information they saw comparing quality
among health plans, hospitals, or physicians in the past year (Kaiser Family
Foundation and Agency for Health Care Research and Quality, 2000). Four
years later, that number increased to 19% (Kaiser Family Foundation and
Agency for Health Care Research and Quality, 2004). Another survey of patients
in Pennsylvania who had undergone CABG surgery, reported that only 1 to 2
per cent of patients said the CABG report card was a major or moderate
influence in their choice of a hospital or surgeon (Schneider and Epstein,
1998). Whether from lack of awareness, lack of trust, misunderstanding or
relative inattention, few patients use report cards to select providers. These
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circumstances may change, but report cards’ potential for helping patients select
providers has not yet been realized.

Selection of high-quality providers by physicians

Even if patients do not use public report cards for provider selection, other
physicians might use them in their choice of referrals, so patients may benefit
from report cards through the more informed choices of their referring
physicians (Schneider and Epstein, 1996; Hannan et al., 1997).

The majority of physicians report being aware that public report cards exist;
however, many do not trust the information. In one survey, 82 per cent of
Pennsylvania cardiologists knew of the state’s CABG report card, but many of
these physicians thought the risk adjustment was inadequate and that the
ratings could be manipulated by the surgeons and hospitals who were being
rated. Sixty-two per cent responded that the report card had no influence on
their referral recommendations, and only 13 per cent responded that the report
card had a moderate or substantial influence on their referral recommenda-
tions (Schneider and Epstein, 1996). Although limited, the available evidence
suggests that public report cards have a minor influence on physician referral
patterns.

Selection of high-quality providers by purchasers

Even if the majority of patients and referring physicians do not use report cards
for provider selection, purchasers might use public report card information in
establishing provider contracts. Hospital administrators say that report cards
are useful in negotiating with health plans, however, less than one-quarter of
health plans say that quality rankings in report cards were a major factor in
their decision to contract with surgeons (Romano et al., 1999; Mukamel et al.,
2000). More objective evidence of whether report cards have caused insurers to
contract with higher-quality providers is mixed. Mukamel et al. found that
while purchasers are paying attention to quality report cards, the impact is
small (2000, 2002). More recently, Erickson et al. found that New York health
plans do not use performance data to choose high-performance centres for
CABG surgery (2000).

Provider response to report cards

Public report cards’ effect on physician selection is diminished at each of the
necessary steps required to make report cards work, attenuating the ultimate
impact of report cards in directing patients to higher-quality providers. This
might be corrected over time, as consumers become more aware of report cards’
availability and are more willing and able to use them in physician selection.
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While waiting for greater uptake of public report cards by consumers, it
is still possible for report cards to provide value if they lead physicians to
improve their practices. Were physicians to respond to report cards by
improving their quality, the population distribution of quality might improve,
and even patients who do not select physicians based on quality would receive
higher quality of care.

Public report cards might lead to an improvement in physician quality in
three general ways: (1) remediation (report cards cause providers to change
their practices to improve quality); (2) restriction (report cards lead to restric-
tion or limitation of physicians’ practices so that they no longer provide care
for which they rated poorly); and (3) removal (report cards cause low quality
physicians to exit the health care market). These three responses to report cards
could occur in several ways.

Report cards might remediate lower quality practices by providing bench-
marking and feedback to physicians. Educating physicians about practice
guidelines can influence the ways physicians practice, especially when such
activities are targeted at opinion leaders (Billi et al., 1992; Berner et al., 2003).
Informing individual physicians about their quality rankings affects physicians
in a similar way to educating physicians about practice guidelines. It may cause
these physicians to pay more attention to standards of care and thus improve
the care they provide.

Report cards might also give providers the necessary information to
start formal quality improvement programmes. There is some evidence that
providers respond to public report cards with quality improvement initiatives.
For example, the committee overseeing New York’s CABG report card advises
the State’s Department of Health which hospitals and surgeons may need
special attention and recommends that some hospitals obtain outside con-
sultants to design quality improvements for their programmes (New York State
Department of Health, 1996; Chassin, 2002). The report card has also been
credited with removing low-volume cardiac surgeons in New York, after
27 low-volume surgeons ceased performing CABG surgery in the state between
1989 and 1992 (Chassin, 2002).

The positive impact of report cards on quality improvement may be larger
when the quality reports are publicly reported rather than privately reported.
In a recent study on reporting hospital quality in Wisconsin, hospitals were
randomly assigned to receive publicly reported quality information, privately
reported quality information or no quality information. The investigators
found that the hospitals that had their quality information released publicly
engaged in a higher number of quality improvement activities compared to the
other two groups of hospitals. This was particularly true for hospitals that had
received low-quality scores (Hibbard et al., 2003).

Public report cards might also improve quality by stimulating quality com-
petition, causing healthcare providers to compete on quality in order to
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maintain or improve their market share. However, given the apparently
limited effect of report cards on consumer choice, the indirect effects
on provider behaviour might be even more limited. Research on the effect of
reporting quality on market share suggests that report cards may encourage
hospitals and physicians to compete on quality, but studies have been contra-
dictory (Mukamel and Mushlin, 1998; Chassin, 2002; Baker et al., 2003).

Report cards provide accountability and may enhance trust

Even if public report cards have a limited impact on improving health-
care quality, they fill another important need. By publicly reporting on the
quality of healthcare, report cards allow the public to hold the healthcare
providers accountable for the quality of care they deliver. Recent surveys
have revealed that public accountability in quality is important to the public.
In one study, 92 per cent of Americans said that reporting of serious medical
errors should be required (Kaiser Family Foundation and Agency for Health
Care Research and Quality, 2004) and over 60 per cent wanted this inform-
ation released publicly (Blendon et al., 2002; Kaiser Family Foundation and
Agency for Health Care Research and Quality, 2004). Despite the public’s
strong preference for the public reporting of medical errors, only 6 per cent
of the public identified medical errors as a top problem facing health and
medicine (Blendon et al., 2002).

Has public reporting of healthcare quality improved
the quality of healthcare?

After New York began releasing its CABG report card, CABG risk-adjusted
mortality rates in New York dropped from 4.17 per cent to 2.45 per cent, a
decrease of 41 per cent (Hannan et al., 1994). There was a larger decline in
CABG-associated mortality rates in New York than in other states at the same
time (Peterson et al., 1998) and the decline persisted through the 1990s
(Hannan et al., 2003). As a result, many hailed the CABG report card as a
successful quality improvement initiative.

However, this enthusiasm has been curbed by simultaneous reports of
cardiac surgeons turning away the sickest and most severely ill patients in
states with CABG report cards in an effort to avoid poor outcomes and
lower publicly reported ratings. Omoigui et al. noted that the number of
patients transferred to the Cleveland Clinic from New York hospitals rose by
31% after the release of CABG report cards in New York, and that these
patients who were transferred generally had higher risk profiles than patients
transferred to Cleveland Clinic from other states (1996). In Pennsylvania,
which also introduced CABG report cards, 63 per cent of cardiac surgeons
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admit to being reluctant to operate on high-risk patients, and 59 per cent of
cardiologists report having increased difficulty in finding a surgeon for high-
risk patients with coronary artery disease since the release of report cards
(Schneider and Epstein, 1996). New York had a similar experience after the
release of report cards, with 67 per cent of cardiac surgeons refusing to treat at
least one patient in the preceding year who was perceived to be high risk
(Burack et al., 1999).

Moreover, patients undergoing bypass surgery in Pennsylvania and
New York were less severely ill than patients in states that did not publicly
release the information. This was particularly true for patients of surgeons who
were rated as low quality (Dranove et al., 2003). Furthermore, the release of
New York’s CABG report card was associated with an increase in racial
disparities in CABG use, suggesting that surgeons also may have responded
to CABG report cards by avoiding patients perceived to be at risk for having a
bad outcome, such as blacks and Hispanics (Werner et al., 2005). Although
some prior studies have noted improvements in CABG mortality rates after the
release of CABG report cards (Hannan et al., 1994; Peterson et al., 1998;
Hannan et al., 2003), if quality report cards cause physicians to ‘cherry pick’
their patients, the quality of care and outcomes of people eligible for CABG
may worsen even as mortality rates among those who receive CABG improves.

Other public report cards have also been hailed for improving healthcare
quality. The National Committee on Quality Assurance publishes its HEDIS
measures of health plan performance annually and, over the past 5 years,
has reported that performance on key measures of clinical quality improved
from the preceding year (2004). These improvements should be interpreted
with caution. Public disclosure of the HEDIS measures is voluntary and in past
years less than one-third of health plans chose to disclose their quality scores
(Farley et al., 1998). Evidence suggests that health plans that have a low-score
are more likely to stop disclosing their quality data in future years (McCormick
et al., 2002). Biased dropout rates among poorer performers may falsely inflate
the apparent performance of the health plans as a whole.

The nursing home quality reports published by CMS have thus far had
mixed results on nursing home quality. The Boston Globe recently reported that
fewer nursing home residents experience untreated pain or are placed in
restraints since the report card was first published in 2002. However, there
has been no significant change in other areas of nursing home quality such as
the occurrence of pressure sores among residents, or the ability of residents to
walk or feed themselves (Dembner and Dedman, 2004).

There have been some noteworthy quality improvements following perform-
ance measurement without public profiling. Both the Department of Veterans
Affairs (VA) and Medicare have instituted performance-evaluation pro-
grammes that provide feedback to hospitals on the quality of care they deliver,
but do not make the performance information publicly available. Notably, both
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the VA and Medicare report improvements in quality since performance
evaluation was initiated (Jencks et al., 2003; Jha et al., 2003; Asch et al., 2004).

Others have noted there may be downsides to using quality indicators to rate
performance (Walter et al., 2004). Quality indicators may cause physicians to
screen or treat all patients, regardless of whether they are appropriate for the
intervention. Quality indicators are based on practice guidelines derived from
evidence linking treatment to outcomes. Practice guidelines are meant to offer
clinicians guidance to help improve patient care. However, translating practice
guidelines into publicly reported quality measures shifts their emphasis away
from providing guidance and toward achieving target rates. Because these
quality measures assume that higher levels of compliance with practice guide-
lines always translates into higher quality care, report cards may lead to unneces-
sary interventions, discounting clinician judgment and patient preferences.

A recent study by Walter et al. examined the use of performance evalu-
ation using quality indicators at the VA. Examining rates for colorectal cancer
(CRC) screening at a centre noted for failing to meet the target rate for
CRC screening, the researchers found that among patients who did not undergo
CRC screening 47 per cent had declined screening, 12 per cent failed to complete
or show up for screening, and, in 31 per cent of patients, testing was not
medically indicated or the patient had high levels of co-morbid illnesses
(Walter et al., 2004). The hospital in question may have failed to meet the
VA’s target rate of CRC screening. However, it seems that 90 per cent of
unscreened patients were appropriately unscreened. If quality indicators push
healthcare providers to meet target rates, they may fail to reward physicians for
appropriately incorporating their clinical judgement and patient preferences into
their decision-making. Thus, quality indicators may result in inappropriately
high rates of screening tests, medications usage or other items being measured.

Implications

Public reporting of healthcare quality may represent an important step
in improving openness and accountability among the health professions.
Public reporting has also been hailed as a critical step in improving health-
care quality. Principle supports the first of these goals, but the evidence
supporting success with the second goal is mixed. Moreover, some evidence
suggests that public reporting reduces overall healthcare quality.

Is it worth revisiting whether public reporting should continue? The number
of public report cards has grown tremendously over the past several decades.
Enthusiasm for the practice stems from the idea that publicly reporting quality
information allows consumers to make informed choices. Yet, there is limited
evidence that public report cards improve quality through this mechanism
and there is some evidence that they paradoxically reduce quality. Instead of
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publicly reporting quality, report cards might be more constructively used to
give private feedback to the providers who are being rated, as is done in
Medicare and the VA. Such an approach might limit physicians’ negative
response to report cards, while retaining incentives to improve. Just as dis-
tancing system participants from blame may encourage an open environment
that reduces medical errors and enhances patient safety, the most constructive
audience for report cards may be physicians alone.

However, keeping quality information private may appear conspiratorial. It
may reduce patient trust, damage the profession’s credibility, and hinder future
efforts at quality improvement. The Institute of Medicine has suggested that
what is really needed to improve quality is a culture that encourages sharing
rather than hiding errors (2003). Leaders in healthcare have suggested that the
principal obstacle to broader action on quality improvement is a lack of
consensus on publicly reporting quality measures (Altman et al., 2004), and
the public is unambiguously positive about the accountability provided by
public reporting (Blendon et al., 2002). Because public reporting provides
this important mechanism for accountability, its perceived value is hard to
challenge. If this is the case, what can be done to help public reporting achieve
its goals in reality?

Firstly, if publicly reporting quality measures is to facilitate the selection
of high-quality physicians, those measures must be promoted widely,
understandably and credibly. An emerging literature suggests that the design
format and type of information presented in report cards affects its interpre-
tation and use (McGee et al., 1999; Spranca et al., 2000). Other work has
extensively explored ways to link reported quality information to specific
decisions made by consumers to increase the likelihood that consumers
will use the information in report cards to select high-quality physicians
(Hibbard et al., 2001; Hibbard et al., 2002; Hibbard, 2003; Hibbard et al.,
2004). As quality information is presented in more comprehensible and useful
ways, its uptake and use may increase.

Secondly, publicly reported quality measures should decrease physicians’
incentive to select patients to improve their rankings. With outcomes-based
report cards, decreasing the incentive to avoid patients who are at high-risk
for having adverse outcomes is best achieved through detailed and credible risk
adjustment. New York State’s CABG report card set the standard over a decade
ago for adjusting rankings based on detailed clinical information (New York
State Department of Health, 1996). However, detailed risk adjustment does little
to mitigate physicians’ incentive to migrate toward healthy patients for whom
treatment may provide fewer benefits. One way to decrease this unintended
consequence of public reporting is to include measures of the appropriateness of
care. In the case of CABG report cards, appropriateness criteria might diminish
surgeons’ incentive to substitute potentially less appropriate low-risk patients for
potentially more appropriate high-risk patients.

220 Informed consent and clinician accountability



Taking case-mix into account may be relevant not only for outcomes-based
measures, but also for process-based measures. As Walter et al. (2004) found
in the case of CRC screening, the reason some patients do not under-
go screening is because of a high level of comorbid illnesses. When adjusting
screening rates for severity, it is critical to make sure that patients receiving
primary prevention are those who will benefit the most from it. Other
factors, such as patients’ socioeconomic status and race, may also confound
the measurement of quality through indicators. Quality indicators such as
satisfaction with care are correlated with race and socioeconomic status
(Harpole et al., 1996). Performance measures that fail to account for these
factors may penalize physicians who care for minority patients or patients
of low socioeconomic status (Fiscella and Franks, 1999). Race and socio-
economic status may also affect a physician’s perception of whether a
patient will follow recommendations for screening or treatment (van Ryn
and Burke, 2000). If the race, socioeconomic status, and illness severity of
patients are not accounted for, physicians may shy away from treating
some groups of patients out of fear of being penalized in their report card
rankings.

Finally, if public report cards are to improve the quality of care, parti-
cipation must be mandatory and quality measurement and reporting must
be universally adopted. Otherwise, providers who receive low-quality scores
face incentives to avoid reporting and the sickest patients will be shifted
from rated to unrated providers.

Public reporting of healthcare quality information is well intentioned.
But we should not allow our enthusiasm for public reporting to let us lose
sight of our ultimate goal – which is to improve the care received by patients
and populations. That goal seems within reach, but we will need to improve
our processes if we are to get there.1

Note

1. This is a slightly revised version of an article, ‘The unintended consequences of
publicly reporting quality information’, originally published in the Journal of the
American Medical Association, 293, (10)(2005), pp. 1239–44. Copyright # 2005,
American Medical Association. All rights reserved.
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Hospital and clinician performance data:
what it can and cannot tell us

Paul Aylin
Imperial College London, UK

Introduction

The monitoring of healthcare performance has a surprisingly long history, going
back to the work of Florence Nightingale, who produced analyses of mortality
outcome measures and campaigned for uniform hospital and surgical statistics
(Spiegelhalter, 1999). More recently, there has been a renewed focus on moni-
toring clinical standards in many countries’ health services, particularly in the
UK in light of high-profile cases like Bristol (The Bristol Royal Infirmary Inquiry,
2001) and Shipman (Baker, 2001; Aylin et al., 2003a) and in the US with the
Agency for Healthcare Research and Quality’s Patient Safety Initiative (Agency
for Healthcare Research and Quality, 2003) and the Institute for Healthcare
Improvement’s 100 000 Lives Campaign (Institute for Healthcare Improvement).

Monitoring of performance data is not straightforward, with many pitfalls
and it is important to get it right. A recent report from the Royal Statistical
Society noted that: ‘Performance monitoring done well is broadly productive
for those concerned. Done badly, it can be very costly and not merely ineffec-
tive but harmful and indeed destructive’ (The Royal Statistical Society
Working Party on Performance Monitoring of Public Services, 2003).

This chapter looks at:
* Sources of data, both administrative and clinical, and their quality
* Statistical issues around performance monitoring
* Methods and presentation of data
* How to deal with analyses suggesting poor performance

Sources of data

The Bristol Inquiry report concluded that ‘Bristol was awash with data’ (The
Bristol Royal Infirmary Inquiry, 2001). Many sources of data were identified
including returns submitted to the UK Cardiac Surgical register, Hospital
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Episode Statistics (HES), the surgeons’ own logs, the local patient adminis-
tration system, the perfusionists’ logs, and a local Congenital Heart Register
(Spiegelhalter et al., 2000). However, little of this information was available to
parents or the rest of the public and certainly did not help in the identification,
prior to the Inquiry, of the problems brewing there. There are a multitude of
clinical databases in existence within the UK. An exercise to look at the utility
of electronic health data to assess new health technologies identified around
270 databases at the level of UK, England and Wales or England (Raftery,
Roderick and Stevens, 2005). A recent survey of multicentre clinical databases
documented at least 105 clinical databases, in all areas of UK healthcare. Two-
thirds of these databases have approval from at least one clinical or professional
body and almost all have doctors on the management teams. It found that their
distribution was uneven and their scope and the quality of the data varied
(Black, Barker and Payne, 2004).

Hospital activity data have been collected since 1949 from all NHS hospitals
in the UK (Rowe, 1972). Initially these were based on paper returns, which did
not record age, sex or diagnosis. Hospital Episode Statistics (HES), introduced
in 1987, is the most recent system in England and originated from the work of
Edith Körner, an economist. The HES system attempts to measure all hospital
inpatient activity for England. The basic unit of the database is the Finished
Consultant Episode (FCE), covering the period during which a patient is under
the care of one consultant. Every NHS hospital in England has to submit data
items of HES electronically for each FCE in every patient’s stay in that hospital.
The data items are entered onto the hospital’s Patient Administration Systems
from the medical notes by trained clinical coders. The items include date of
birth, sex, postcode of residence and clinical data such as primary and secondary
diagnoses and dates and details of any operations performed during the
patient’s stay. Diagnoses are coded using the International Classification of
Diseases (ICD 10), often with the help of computer software. Clinical coding
is not subject to any external audit, and there is potential for inter-coder
variation (Walshe, Harrison and Renshaw, 1993; Dixon et al., 1998). Since
1991, HES has been used for contracting in an internal market, where providers
of care were split from purchasers or commissioners of care. HES now contains
some 14 million records per financial year.

Data quality

There are three principal quality issues to consider around the quality of health
data: coverage, completeness and accuracy. Coverage refers to the proportion
of the total activity actually recorded by a system; completeness refers to the
proportion of records that have an entry in any specified field; accuracy refers
to how far completed records reflect what actually happened.
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Hospital activity data are regarded as unreliable by clinicians, and attempts
to use HES data for monitoring clinical performance have been met with
claims by clinicians that they are not suitable for monitoring performance.
Although quality has improved greatly in recent years, HES data need careful
interpretation (Hansell et al., 2001). A recent comparison of counts of episodes
generated through HES and paper returns provided by each hospital trust
suggests that the administrative database is capturing 98.9 per cent of all
activity (Data Quality Index, 2003–4). One study suggested that paper returns
are ‘considered to yield the more reliable total number of episodes within a
district’ but rarely found substantial deviation from the HES totals (Sheldon
et al., 1994).

The quality of clinical databases varies. An analysis of the UK Central
Cardiac Audit Database (CCAD) for 2000–1 in paediatric cardiac surgery
suggested that hospital episode statistics data under-reported the total number
of procedures by 10 per cent (Gibbs, 2004). The same analysis revealed,
however, that 22 per cent of deaths were missed through voluntary reporting.
Reporting of outcomes such as out of hospital death within administrative
datasets is also lacking, limiting analysis of HES data to in-hospital deaths only.
Within the CCAD, these deaths were later recovered through a central tracking
process linking death certificates to clinical records. A similar exercise has
now been carried out for HES allowing analysis of out of hospital mortality.
A comparison of HES and the National Adult Cardiac Surgical Database
concluded that statistical correlation was good, although counts of opera-
tions were consistently lower within HES. This was likely to be due to a
stricter definition of what constitutes an isolated CABG (The Society of
Cardiothoracic Surgeons of Great Britain and Ireland, 2004). Conversely,
comparing numbers of procedures carried out to repair abdominal aortic
aneurysms within HES and the National Vascular Database for 2003/4 (4102
vs. 1083) suggests substantial under-reporting within this particular clinical
database (Department of Health, 2003/04; Fourth National Vascular Database
Report, 2004).

Completeness of records is easier to determine, and within HES, 99.6 per cent
of records have a valid date of birth, a valid postcode and sex. 97.5 per cent of
records have a valid primary diagnosis (HES Data Quality Indicators, 2003–4).
Within adult cardiac surgery, risk adjusted mortality by unit or surgeon was not
published by the Society of Cardiothoracic Surgeons in their 2003 annual report
because the information required for adequate risk adjustment was missing in
30 per cent of records (The Society of Cardiothoracic Surgeons of Great Britain
and Ireland, 2004).

McKee summed up the poor reputation of routine data: ‘Many clinicians
have concluded that, despite a massive investment in technology, routinely
collected data still fail . . . and that separate systems are still required’. Many
clinical departments have acquired their own Clinical Information Systems
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and medical staff use these systems to produce discharge letters, to manage
waiting lists and for other clinical office functions (McKee, Dixon and Chenet,
1994). Such duplication of effort (by clinicians on Clinical Information
Systems and medical records staff on Patient Administration Systems) is
widespread (Walshe, Harrison and Renshaw, 1993). The Bristol Inquiry report
criticized the current ‘dual’ system of collecting data in the health service in
separate administrative and multiple clinical systems as ‘wasteful and anach-
ronistic’ (The Bristol Royal Infirmary Inquiry, 2001).

In terms of data quality there seem to be strengths and weaknesses to both
types of data. Within the UK, Hospital Episode Statistics appear to be relatively
complete, and most patients admitted within the NHS will appear somewhere
in the database, but there may be problems with accuracy of coding. Some
clinical databases may have the same or better coverage than HES, but others
fall very short of recording every case. Because the submission of data is
voluntary, information is not necessarily collected from every unit or even
every relevant clinician within a unit. Clinical datasets have the potential to
collect more useful data for case-mix adjustment, but this may be hampered by
incomplete recording. Recent research suggests, however, that in some cases,
creative use of administrative data, using variables as proxy for clinical com-
plexity, results in models for case-mix adjustment comparable to that derived
from clinical datasets (Ugolini, 2004). Other work has suggested that simpli-
fied models of risk prediction might be just as effective in predicting outcome
as some complex models currently in use (Jenkins, 2002; Sutton et al., 2002).
These simpler models have potential for use for administrative data sets for
case-mix adjustment.

Clinical databases are expensive to maintain compared to routine admin-
istrative systems. The cost for HES has been put at around US$1.75 per record,
whereas clinical databases range from around US$20 (UK Cardiac Surgical
Register) to US$100 (Scottish Hip Fracture Audit) per record (Raftery,
Roderick and Stevens, 2005).

High-quality administrative data is essential for a healthcare system based
on the reimbursement for providers of healthcare for each individual case
treated. This system of reimbursement is used in many countries such as
Australia, Norway and the United States and there is evidence of better record-
ing of secondary diagnoses and complications where there is some financial
incentive to record diagnoses more thoroughly (McKee, 1993; Carter,
Newhouse and Relles, 1990). Within the NHS, ‘Payment by results’ may help
to drive up coverage and coding accuracy (Dixon, 2004). Routine adminis-
trative data are increasingly being used for performance monitoring (The
Healthcare Commission; Dr Foster Intelligence) as they are relatively com-
prehensive and increasing in quality.

Administrative data and clinical databases each have their strengths, with
the former often achieving better coverage, and the latter containing more
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detailed clinical information required for audit and some clinical governance
issues. It has been suggested that, ideally, clinical and administrative datasets
should function as one. With the increasing emphasis on performance moni-
toring and systems like ‘Payment by results’, a strong case can be made for all
clinicians to be prepared to take a role in institutional data collection (Keogh,
2005). Incorporating more detailed clinical data within an administrative
information system and involving clinicians in the recording of data would
appear to be a sensible way forward. I suspect, however, that clinicians might
be resistant to this idea, having already invested heavily in their own systems,
being mistrustful of administrative data and perhaps unwilling to give up
control of potentially sensitive information on performance.

Statistical issues

It is important to be clear about the aim of any analysis of performance data. Is
it to investigate suspected poor or good performance (of a unit or individual)
within a particular pre-selected clinical specialty, typified by the post-hoc
analysis commissioned by the Bristol Inquiry (Aylin et al., 1999) or, alterna-
tively, is it to carry out prospective surveillance of health statistics in order to
detect areas of concern about clinical performance? This former approach
shares problems similar to the investigation of a putative disease cluster,
where the reason for the investigation (i.e. the fact that the risk in the area
appears high) is generated by the data themselves and so the lack of prior
hypothesis may invalidate conventional statistical testing procedures (Elliott
et al., 2000). The latter is analogous to prospective disease cluster detection.
Both approaches have problems including sensitivity, specificity and multiple
significance testing (Elliott et al., 2000; Aylin et al., 2001).

Variation

Performance outcomes will vary either from one time point to the next for a
given unit and/or for different units at the same time point. It is important to
understand how performance varies within and between units. This then
allows assessment of whether performance outcomes observed in one unit fit
into the pattern of variation seen for the other units.

The pattern of variation between units or over time takes the form of a
distribution giving the relative probability of possible ‘true’ values for the
typical outcome measure. It is helpful to think of these ‘true’ values as being
the outcomes that would be observed for each unit if an infinitely large amount
of data were available (Christiansen and Morris, 1997). Since the true out-
comes are unknown, they must be estimated from the data. The distribution
referred to above reflects the statistical uncertainty about these true quantities
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due to variation in the observed outcomes from which they are estimated.
There are a number of explanations for variation in outcomes.

Random fluctuations
These reflect the normal variation predicted due to chance and can be quanti-
fied using a variety of statistical techniques.

Known sources of variation
In the context of surgical mortality, this might represent differences in patient-
specific pre-operative risk. These factors are often referred to as case-mix. It
may also include known seasonal variation. As an example, seasonal tempera-
tures are known to influence mortality, while epidemics or particularly severe
winters may act to increase annual mortality rates across some or all units and
would manifest as ‘spikes’ in the underlying temporal process.

Inevi table between -unit varia bility due to unmeasu red factors
These may reflect differences in hospital admissions policies, unmeasured
differences in patient case-mix, etc. The outcome measures for most units
are likely to be influenced by such factors; although the individual impact of
any particular factor may be small, the combined effect of many small unmeas-
ured factors can lead to an excess variability among units (otherwise known as
over-dispersion). Depending on the purpose of any monitoring exercise, this
can be thought of as ‘acceptable’ variation, and if not taken account of, can lead
to a number of units being unjustifiably identified as having unacceptable
performance (Marshall et al., 2004).

Systematic unknown sources of variation
Systematic unknown sources of variation may only be associated with one or a
handful of units, but may also lead to unusual outcomes for those units. In
general, this is the type of variation that is relevant in terms of monitoring
performance, as it may reflect quality of care, or, in the extreme case of Harold
Shipman, homicide. In the context of Bristol Royal Infirmary, no factor was
singled out as the explanation for the excess mortality seen there, but system-
atic differences between Bristol and other centres, such as the timing of surgery
in infants under one year old, were identified as possible contributory factors
which would fall into this category.

Analyses of outcome data typically involve a comparison between observed
outcome rates and those expected, under the assumption that the unit’s
performance is acceptable. Interest lies, therefore, either in monitoring the
process and detecting the exact point at which it shifts, if at all, from being
acceptable to unacceptable (prospective surveillance) or ascertaining whether
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the process has been running at an unacceptable level for the time interval of
interest (retrospective analysis).

It is usual to adjust the expected outcome rate of each unit for variation due to
the first of the above two kinds of variation, chance variation and any known risk
factors (including any observed temporal trends common to all units). This can
be achieved by setting up a statistical model for the underlying process which
assumes an appropriate sampling (probability) distribution for the random
variations in observed outcome, and accounts for the effects of known risk
factors and common seasonal trends by covariate-adjustment using regression
or standardisation. Identifying differences between units due to the latter two
types of variation (both the inevitable between-unit variability and more system-
atic sources of variation) will usually be the focus of any monitoring exercise.

Adjusting for case-mix

Case-mix adjustment requires careful consideration. Florence Nightingale herself
recognized the limitations of naı̈ve calculations of surgical mortality rates ‘without
reference to age, sex or cause of operation’ (Spiegelhalter, 1999). However, care
must be taken not to adjust for every available factor. For example, it has been
argued that when comparing whole surgical systems in units, you should ideally
concentrate on case-mix stratification, i.e. factors beyond all influence of the
organization (Spiegelhalter et al., 2000). In contrast, if surgical performance
alone were being compared, then a full ‘operative-risk stratification’ exercise
may be appropriate, taking into account the precise clinical state and previous
history of the patient just prior to their operation. However, this is not appropriate
methodology when comparing the whole surgical system, since many features at
operation may be influenced by early care, age at referral, timing of operation, etc.
For example, it is arguable in some circumstances that you should not adjust for
age at operation since the process of care could influence this factor (Spiegelhalter
et al., 2002). Within the analysis of HES for the Bristol Inquiry, examination of age
in months at operation showed a peak of activity in Bristol in month 11 in open
procedures, contrasting with a steady decline in activity with increasing age seen in
other centres. The pattern for timing of surgery suggested that operations carried
out just before an infant’s first birthday were delayed, a factor which was within the
control of the unit and which accounted for about 25% of excess deaths there.

Examples of retrospective analyses of performance outcomes where adjust-
ment has been made for patient case-mix include the New York State
Department of Health (New York State Department of Health, 2001), who
adjust mortality rates for coronary artery bypass surgery for a range of demo-
graphic and clinical patient-specific characteristics, and the standard severity
index used by Normand et al., which is based on 34 patient characteristics at
admission, to adjust 30-day hospital-specific mortality rates for patients with
acute myocardial infarction (Normand, Clickman and Gatsonis, 1997). Other
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scoring systems have been developed with specific surgical outcomes in mind
(EuroSCORE – European System for Cardiac Operative Risk Evaluation;
Parsonnet, Dean and Bernstein, 1989).

Adjusting for over-dispersion

Over-dispersion is excess variation due to the impact of unmeasured covariates
not taken into account in any risk-adjustment method. You can think of it as
‘acceptable’ excess variation, and if it is not taken into account there will be an
inappropriate number of units identified as poor performers (and good perform-
ers). It is helpful to think of extreme units as those for which the net effect of
many small sources of variation leads to outcomes in the tails of the between-
unit distribution of true outcomes. If interest focuses on identifying units with
systematic sources of variation, then a method for detecting divergent outcomes
(i.e. outcomes beyond the tails of the between-unit distribution) is needed.
Unfortunately, disentangling these systematic effects from the combined effect
of the many small unmeasured factors is a difficult statistical problem.
Hierarchical models can be used to estimate the between-unit distribution of
true outcomes. If it is accepted that there will be some inevitable between-unit
variation, but the sort of systematic variation occurring, for example, at Bristol and
with Shipman only arises in unusual circumstances, then systematic differences in
units that are beyond what would be reasonable under inevitable between-unit
variation alone can be detected. The cross-validation approach adopted by the
statistical experts for the Bristol Royal Infirmary Inquiry used this strategy (Aylin
et al., 1999; Aylin et al., 2001). The approach involved excluding the data for one
unit at a time, and fitting a hierarchical model to the remaining units. The
resulting between-unit distribution of true outcome rates represents the predictive
distribution for the outcome rate expected at the excluded unit if it belongs to the
same distribution as the other units. Since the observed outcome rate in the unit of
interest exhibits random chance variation, statistical uncertainty about the ‘true’
rate in this unit is also represented by a probability distribution. The extent to
which the distribution of mortality rates in the unit differs from the predicted
distribution reflects the extent to which it can be viewed as divergent.

A further approach to dealing with over-dispersion used in statistical pro-
cess control charts is to change the definition of what is acceptable perform-
ance (often corresponding to standard deviation intervals), inflating limits
beyond which an outcome measure for a particular unit is deemed to be
unacceptable, to take into account this over-dispersion (Spiegelhalter, 2005).

Multiple statistical testing

Issues of multiple statistical testing must also be taken into account when
considering the analysis of performance outcomes. Multiple testing refers to
the problem of rising false positive rates with increasing number of statistical
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tests, each of which will have, independently, a known probability, say 5 per cent,
of resulting in a false alarm. The problem is exacerbated in the case of routine
performance assessment as, potentially, outcome rates at multiple units, for
multiple subgroups and over multiple time periods will be examined simulta-
neously. Some statistical process control charts (described in more detail later),
are designed to address the problem of multiple testing of a single unit over time
and may be extended to multiple statistical testing over multiple units and time
points (Marshall et al., 2004).

Extreme and divergent units

When considering the goal of identifying ‘poorly performing outlier organ-
isations, teams and individuals’, it is helpful to distinguish between the iden-
tification of outliers that are extreme and those that are truly divergent.

Extreme units fit into the pattern of variation seen for the other units but are
either in the tails of the associated distribution or are unusual relative to a
clinically acceptable threshold. Their identification may be interesting if the
aim is either to provide early warning of a possible problem, or to feed back
information regarding practice at units both substantially above and below
average, with a view to facilitating the perpetual improvement of outcome
rates across all units. In contrast, divergent units cannot be assumed to be
drawn from the same distribution as that of their peers and lie beyond these
tails. It is convenient to think about extreme units as being those with poor
performance due to an extreme combination of many sources of variation, while
divergent units are those with systematic factors leading to variation. The latter
may be indicative of a specific problem that warrants immediate investigation.

Methods

League tables

League tables are a common and popular means of presenting performance
data. They are an intuitively appealing and easily understood summary of
relative performance. However, it is widely accepted that simple rankings are a
very imprecise measure of ‘true’ performance and that comparing institutional
performance can be highly misleading, since one unit will always be ranked
worst, and tables generally take no account of chance variations in mortality
rates between units (Goldstein and Spiegelhalter, 1996; Howell et al., 2002). It
is true that ‘even if all surgeons are equally good, about half will have below
average results, one will have the worst results, and the worst results will be a
long way below average’ (Poloniecki, 1998). A point estimate of rank will be
deceptively over-precise and this is particularly relevant when observed rates
are based on small numbers. There are statistical methods which can be used to
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minimise the problem of spurious rankings in ‘league tables’. These provide
confidence intervals around the ranks and can attach a probability that a
particular unit ranks highest or that it is in the top n per cent (Marshall and
Spiegelhalter, 1998). These methods therefore acknowledge the full uncer-
tainty in the ranks due to the underlying uncertainty in the true outcome
estimates.

Statistical process control charts

Statistical process control (SPC) charts were developed within the context of
industry and quality control. Walter Shewhart pioneered the development of
the control chart. He devised a simple graphical method for identifying what
he termed ‘special cause variation’. He defined this as variation caused by
factors extrinsic to the underlying process. A data point falling outside a given
control limit (by convention, equivalent to 3 standard deviations from the
mean), means that the process is deemed to be ‘out of control’ and merits
further investigation. Several researchers have proposed their use in monitor-
ing healthcare outcomes (Mohammed et al., 2001).

A variety of other SPC charts have been suggested in the context of mon-
itoring health care but they all share the following common features.

Definition of what is in-control and out-of-control
Based on historical performance, some sort of average based on comparison
units or independently determined benchmarks defined through other means.

Test statistic
The test statistic is a function of the difference between the observed outcome
and that expected from the benchmark performance.

Pre-defined alarm threshold
Set to minimize false alarms but remain sensitive to true signals.

Measures of chart performance (sensitivity and specificity)
The chart’s ability to detect when the underlying process is truly in and out of
control must be measured, akin to the percentage of false positives and false
negatives calculated for screening tests.

Funnel plots

Funnel plots provide a simple and easily understandable way to plot institutional
comparisons. Outcome data are plotted against a measure of its precision, so that
the control limits form a funnel around the benchmark (Spiegelhalter, 2005) (see
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Fig. 15.1). These have been used to plot anonymized mortality rates by surgeon
for paediatric cardiac surgery (Stark et al., 2002) and have been promoted as
providing a strong visual indication of divergent performance with the advantage
of displaying actual event rates and allowing an informal check of a relationship
between outcome and volume of cases (Spiegelhalter, 2002).

Cumulative sum plots

Although Shewhart charts and funnel plots are generally used to compare
outcomes at a particular point in time, they are designed as ‘one-off’ tests to
be carried out only after all the data have been collected. They are looking back
in time to discover problems that have already occurred and are not ideally
suited to monitoring or prospective surveillance, where the purpose is to detect
a problem as soon as possible, and to potentially minimize its impact. The
distinctive feature of a prospective monitoring system is that data are accu-
mulating over time and the analysis is repeated at every time point. This is
known as sequential analysis, and there is a large literature on the subject in the
context both of industrial quality control (Page, 1954) and in healthcare.

A number of different cumulative sum (CUSUM) charts have been used in
applications of routine health surveillance, the exponentially weighted moving
average chart (EWMA) (Hunter, 1986), the log-likelihood CUSUM chart
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(Steiner et al., 2002) and the sequential probability ratio test (SPRT) (Wald,
1947). What distinguishes the various methods is the way in which the test
statistic is derived. The log-likelihood CUSUM chart has been put forward as the
most appropriate when the aim is to detect small shifts or gradual trends in the
underlying process, but it can also be tuned to detect larger shifts by specification
of the out of control rate to be detected (Marshall et al., 2004) (see Fig. 15.2).

Investigating an alert

Assuming there are good-quality data out there, appropriate measures are
taken to control for case-mix and suitable methods are applied in the analysis
of performance outcomes, what further investigation is required following the
identification of a potentially poorly performing unit?

A useful model has been put forward by Lilford et al. suggesting a staged
investigation of such an alert starting with data and ending with individuals
(Lilford et al., 2004). The first stage is to determine whether the apparent poor
performance is due to an artefact of the data. This could either be due to
inaccuracies in the data, through problems in coding diagnoses or procedures,
or in the grouping and selection of these codes for analysis. Comparisons of
admissions and outcomes within the analysis, firstly, to the hospital’s electronic
records and, secondly, to the patient notes may help to resolve this issue.
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The next explanation to consider is case-mix. Although models mentioned
above do exist for case-mix adjustment, they will never be perfect. There will
inevitably be some residual confounding, which could affect outcomes. To
some extent, the effect of many small sources of variation as discussed earlier
can be taken into account through adjusting for over-dispersion.

The next consideration is how the structure of the organization might affect
outcomes. For example, if a hospital has a palliative care unit attached to it,
then it is not unreasonable to expect that that unit might justifiably have a
higher mortality rate than a comparison hospital without such a unit. A unit
with low mortality might have been discharging or transferring many of its
patients to another unit, rather than keeping them on an acute ward.

Only after excluding these other explanations can you then consider
whether quality of care might be a possible explanation. Even then, you
ought to consider the whole process of care before narrowing down the
explanation to an individual.

Conclusions

It is clear that there are a number of matters to consider in generating and
interpreting performance data. There are a variety of different data sources out
there, with the two main types routinely collected being administrative data
and clinical data sets. There are advantages and disadvantages to both,
although administrative data collected in the NHS has good coverage and is
increasingly used in performance monitoring. There are statistical issues that
should be accounted for before more systematic variation due to quality of care
can be identified. There is also a choice in methodology and how data should
be presented. Finally, there is the question of what to do with an analysis that
highlights a particular unit as performing outside what is considered as accept-
able performance. What is apparent is that hospital and clinician performance
data are only part of the process of improving quality of healthcare. Taken in
isolation, they are unlikely to provide an explanation for why a particular unit
is an outlier, and should not be used as the sole basis to judge how a unit or
clinician is performing. Performance monitoring can act as a focus for further
investigation and clinical audit with potential to spot both problems and
potential good practice.1

Note

1. The section on statistical issues was based to a large extent on a discussion paper
(Aylin et al., 2003b) prepared for the Office for Information on Healthcare
Performance at the Commission for Health Improvement (now the Healthcare
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Commission) with the assistance of Nicky Best, Alex Bottle and Clare Marshall from
Imperial College London.
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An ethical analysis of the defensive
surgery objection to individual
surgeon report cards1

Justin Oakley
Monash University, Centre for Human Bioethics, Australia

The public reporting of individual surgeon performance information encoun-
ters a variety of objections, from medical, economic and ethical perspectives. The
most common ethical argument against publicizing surgeon-specific perform-
ance data is that the use of individual surgeon report cards leads surgeons to
avoid operating on high-risk patients, because these patients are more likely to
have unsuccessful outcomes, and such outcomes would have a negative impact
on the surgeon’s report card. In their discussion of report cards in the US, Green
and Wintfeld (1995) write that:

Anecdotal reports suggest that some surgeons may have declined to operate on severely
ill patients for fear that to do so could have lowered their standing in the mortality
report. (p. 1230)

The former President of the UK Society of Cardiothoracic Surgeons, Bruce
Keogh made a similar comment in relation to the introduction of surgeon
report cards in the UK:

We . . . are concerned that publishing data could lead to the practice of defensive
surgery, where high-risk cases are avoided. Surgeons have already begun to avoid
high-risk cases. (Keogh, quoted in Vass 2002, p. 189)

And these comments are echoed by the President of the Royal Australasian
College of Surgeons, Dr Russell Stitz:

In the United States, the surgeons are practising defensive medicine, because the
surgeons are now avoiding the more difficult cases if they’re exposed to public
risk. . . . [A]s soon as you actually expose surgeons to public risk, they’re going to
change their practice, and that’s the sad thing, because then the patient suffers. [ABC
Radio, The Health Report, 27/9/04]

If these concerns prove to be well founded, patients for whom surgery carries
higher risks would be seriously disadvantaged in their access to surgical care,
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for such patients may then experience great difficulties in finding a surgeon
who is prepared to operate upon them. In many developed countries, the
highest-risk patients tend to be operated on by the most skilled surgeons (thus
increasing the probability of a successful outcome);2 but if these surgeons are
led to avoid taking on such patients, due to concerns about ending up with an
unduly negative report card, then high-risk patients will find themselves
unable to access the sort of surgeon that they need most.3 If individual surgeon
report cards do lead surgeons to practice this kind of defensive medicine, then
report cards face important ethical objections on grounds of justice in access to
surgical care, and from the point of view of the overall quality of surgical care
provided to the community. It should be noted that some who put this
objection do not seem opposed to greater transparency and public account-
ability in healthcare, and may support the publicizing of cardiac surgery out-
comes at the level of cardiac units (rather than for individual surgeons). This
indicates how convinced the proponents of this objection are of the deleterious
outcomes of individual surgeon report cards in particular.4

In this chapter I evaluate this objection, which I call the ‘defensive surgery
objection’. I look at the evidence in favour of the empirical claim on which this
objection depends, and I examine what moral weight the objection plausibly
carries, if its empirical claim were well founded. I argue that the evidence in
support of this claim is not conclusive, but that it cannot be dismissed as
unfounded. I also argue that the moral significance of the defensive surgery
objection is often overstated. The defensive surgery objection relies impor-
tantly on the empirical claim that report cards on surgeons lead them to avoid
operating on high-risk patients (such as those aged over 65 with acute myo-
cardial infarction), so I begin my evaluation of this objection by investigating
whether or not this claim is supported by the available empirical evidence on
this matter. In the second part of the chapter I consider the ethical significance
of this objection, should the empirical claim turn out to be well founded, for
the overall ethical justifiability of individual surgeon report cards.

What evidence is there of defensive surgery as a response
to report cards?

What does the available empirical research tell us about whether providing
public access to surgeon-specific performance information leads surgeons to
avoid operating on high-risk patients? I will concentrate primarily on cardiac
surgeons, the focus of the longest-running public reporting schemes (pio-
neered by the New York State Department of Health in 1991), and the subject
of most empirical research on this question. Surveys of cardiac surgeons in two
US states provide some empirical support for the defensive surgery objection.
Burack et al.’s (1999) survey of the 150 cardiac surgeons practising in
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New York State in 1997 asked surgeons about any changes they made to their
practice due to the advent of report cards. Of the 104 cardiac surgeons who
responded, 62 per cent said that they had turned away at least one high-risk
cardiac patient during the previous year because of public reporting. Similar
results were found in Schneider and Epstein’s (1996) influential survey of
cardiac surgeons and cardiologists in Pennsylvania, where half of the 171
cardiac surgeons practising in Pennsylvania were randomly selected and sent
a questionnaire asking about their responses to the publication of surgeon-
specific performance data, which began in that state in 1992. Of the 58 cardiac
surgeon respondents, 63 per cent said that they were now (3 years after report
cards began) less willing to perform CABG surgery on the most severely ill
patients, following the public release of individual surgeon performance data.
Also, 59 per cent of the cardiologists who responded ‘reported increased diffi-
culty in finding surgeons willing to perform CABG surgery in severely ill patients
who required it’ (p. 251).5 These studies do provide some cause for concern, if
high-risk patients were in fact disadvantaged by delays in finding a surgeon
willing to operate on them. Nevertheless, 38 per cent of New York cardiac
surgeon respondents and 37 per cent of Pennsylvania cardiac surgeon respond-
ents said they were no less willing to take on high-risk patients, following the
introduction of surgeon report cards, so these studies do not support a general
claim (in the extreme version of the defensive surgery objection) that high-risk
patients cannot find a surgeon prepared to take them on.6

Another consideration relevant to determining how these studies bear on
the defensive surgery objection is that higher risk-adjusted mortality rates tend
to be more common amongst surgeons who perform relatively low numbers of
CABG operations each year (cf. Marshall et al., 2000, p. 70; Chassin, 2002), and
some New York cardiac surgeons with low patient volumes and high risk-
adjusted mortality rates reacted to the introduction of report cards by ceasing
to perform CABG surgery altogether (cf. Hannan et al., 1995). (Indeed, in
many such cases, this decision seems to have been made for them by their
hospital employers, as Hannan et al. explain: ‘Several hospitals report that
[following the introduction of report cards in New York in December 1991]
they took action to restrict the surgical privileges of some low-volume sur-
geons, in many cases no longer permitting them to perform CABG surgery’
[p. 212].) Thus, when high-risk patients have CABG surgery within an envi-
ronment where surgeon report cards exist, it may be less likely that this
procedure will be carried out by a surgeon who performs low numbers of
CABG operations, and so (the evidence suggests) these patients may well have
an increased chance of a successful outcome. If responses similar to those in the
New York and Pennsylvania surveys were found elsewhere, such that report
cards resulted in fewer surgeons willing to treat high-risk patients, it is possible
that at least some such patients may actually be better off, as their chances of
surviving the procedure (once a surgeon has taken them on) would usually be
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improved.7 So, the fact that some surgeons seem to become more reluctant to
operate on high-risk patients in a report card environment does not establish
that such patients are disadvantaged – if the surgeons who begin practising
more defensively are also the surgeons who are least proficient at the procedure
in question, then it may actually be to the advantage of high-risk patients that
those surgeons are now avoiding them.8 At the very least, negative inferences
about the overall plight of high-risk patients cannot justifiably be made from
surveys such as those in New York and Pennsylvania, until we know more
about the skills of those surgeons who do react to report cards by practising
defensively, so that we can then compare these with the skills of surgeons
who do not react to report cards in this way. High-risk patients would indeed
be seriously disadvantaged if report cards led the most skilled surgeons to
practise defensively, but I am aware of no systematic evidence that supports
that claim.9

Another empirical study often used to support the defensive surgery objec-
tion looked at the ‘out-migration’ of high-risk cardiac patients from New York
State to other states, during 1989–1993 (Omoigui et al., 1996). This was not a
comprehensive study of high-risk cardiac patient out-migration from New York
State as a whole, but rather focused only on the Cleveland Clinic (in nearby
Ohio). The study reported that the period 1989–1993 saw an increase in the
average number of high-risk patients from New York undergoing CABG
surgery at Cleveland Clinic each year from 61 per annum in the previous
8 years, to 96 per annum from 1989–1993. The authors hypothesize that this
increase may indicate that the introduction of surgeon report cards in New
York State resulted in surgeons and hospitals in that state transferring more of
their high-risk cardiac patients to hospitals in other states, where surgeon
report cards did not exist.

However, as Chassin et al. (1996) point out, generalizations about defensive
surgery cannot be reliably drawn from this study, for several reasons. Firstly,
the increase in high-risk patients undergoing CABG surgery at Cleveland
Clinic occurred 2 years before the introduction of report cards in New York
State. Secondly, there was little change in the expected mortality of the high-
risk cardiac patients referred from New York State to Cleveland Clinic during
the whole period 1989–1993, even though report cards were introduced in the
middle of this period. Thirdly, there is reason to believe that this increase in
out-migration is a local phenomenon, reflecting long-established patterns of
referral from the Western corner of New York State (around Buffalo) to nearby
Cleveland, rather than demonstrating any general referral practices with high-
risk cardiac patients across the whole of New York State. Indeed, a subsequent
comprehensive study (Peterson et al., 1998) of high-risk cardiac patient out-
migration across the whole of New York State from 1987–1992 found that
there was no increase in out-of-state CABG referrals during this period, and
that the percentage of New Yorkers over 65 who underwent CABG surgery in
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another state actually decreased from 12.5 per cent to 11.3 per cent in this
period. Further, Peterson et al. found that older high-risk cardiac patients in
New York were more likely to receive CABG surgery during 1987–1992 (which
was consistent with trends across the US), and that mortality rates had
decreased during this time. This study therefore suggests that high-risk cardiac
patients in New York who required CABG surgery were overall better off after
the introduction of cardiac surgeon report cards, than they were previously.

Another point worth mentioning here is that some New York hospitals and
surgeons soon realized that the particular risk-adjustment process used in the
New York report cards could actually provide something of a disincentive to
turn away high-risk patients, because achieving above-average results with
high-risk patients would lead to a greater decline in one’s risk-adjusted mortal-
ity rate than would achieving above-average results with low-risk patients.
And, if one ceased surgery with high-risk patients altogether, one’s risk-
adjusted mortality rate would typically increase.10 Putting this point about
the risk-adjustment process together with Peterson et al.’s observation of an
increase in CABG surgery with high-risk patients in New York State after
report cards were introduced there, the empirical evidence would seem to
suggest that, contrary to the defensive surgery objection, high-risk cardiac
patients are not generally being avoided by surgeons, and that, in fact, such
patients may in some cases actually be welcomed by hospitals and surgeons. In
summary then, the available empirical evidence does not conclusively support
the claim that publicizing surgeon-specific performance information leads to a
general avoidance of high-risk patients by surgeons, and this danger seems to
be overstated by proponents of the defensive surgery objection.11

Nevertheless, the defensive surgery objection cannot be dismissed as
unfounded. Apart from the studies mentioned above, there is a good deal of
anecdotal evidence from both the US and the UK that some highly skilled
cardiac surgeons have responded to the advent of report cards by turning away
high-risk patients that they would have previously taken on. For example, from
1997 onwards, when the collection of surgeon-specific data started in the UK, a
substantial number of cardiac surgeons apparently began refusing to perform
CABG surgery on high-risk patients, due to concerns about how their mortal-
ity rates would be perceived when these data were to be released to the
public (see Keogh and Kinsman, 2002; and BBC TV programme Newsnight,
18/7/2001). And, even in Australia, where there has been no official government
commitment to introduce surgeon report cards, some cardiac surgeons have
reportedly become reluctant to take on certain high-risk cases, apparently
because of concerns that overseas developments and the tragic recent surgical
deaths at Bundaberg Base Hospital12 may make surgeon report cards inevitable
in this country.13 So, the absence of conclusive evidence that report cards
lead skilled surgeons generally to avoid high-risk patients, should not make
us complacent about this concern. And, in any case, even though the worry
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expressed in the defensive surgery objection currently seems somewhat specu-
lative (causal claims are, after all, notoriously difficult to substantiate empiri-
cally), we should still consider what moral force this objection has against the
ethical justifiability of surgeon report cards, should the empirical claim upon
which it relies turn out to be well founded.

If report cards have led surgeons to adopt defensive
practices, are report cards therefore ethically unjustified?

Suppose there existed systematic evidence showing that the advent of cardiac
surgeon report cards has led to a general avoidance of high-risk patients by skilled
surgeons. Many who advance such an objection seem to regard such a conse-
quence as a decisive reason to reject surgeon report cards. However, this is clearly
too hasty. The moral significance of a rise in defensive surgery must be weighed
against the moral considerations in favour of individual surgeon report cards.

An initial point to be made here is that one should not assume that any
avoidance by surgeons of high-risk patients demonstrates a problem with
surgeon report cards themselves. There is anecdotal evidence that many
surgeons have long avoided operating on high-risk patients, well before the
public release of surgeon-specific performance information was regarded as
being on the horizon.14 There seem to be various reasons for this. Surgeons
often take pride in successful outcomes to their surgery, and they sometimes
feel that they have failed when a surgical procedure turns out badly. Also,
surgeons often attach considerable significance to their reputation in the
eyes of their peers, and are reluctant to ‘buy trouble’. (Indeed, some surgeons
may well avoid high-risk patients even where performance data is collected for
internal reporting purposes only, within a given hospital, and yet a defensive
surgery reaction in this context could hardly be taken as a compelling reason
for abandoning internal reporting of surgeon outcomes;15 so we might wonder
how a defensive surgery reaction could plausibly overturn the case for report-
ing surgeon outcomes externally, to the public.) So, it is clear that properly
substantiating the defensive surgery objection requires investigating the
extent to which the avoidance of high-risk patients increases, following the
public release of surgeon-specific performance information in a particular
region.

One way of dealing with the defensive surgery objection, without abandon-
ing individual surgeon report cards, is by developing mechanisms for risk-
adjusting surgeons’ performance data in ways that surgeons themselves have
confidence in, so as to minimize any incentives to avoid taking on high-
risk patients. For example, in a ‘league table’ report card format, the risk-
adjusted mortality rates shown beside each surgeon’s CABG operations must
adequately factor in the particular mix of patients who underwent a CABG
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procedure with the surgeon in question, so that the mortality rates for
surgeons who take on relatively large numbers of high-risk patients do not
become distorted and misleading as a result.16 This is no easy task. The
method used for risk adjustment in US states has undergone some refine-
ments over the years, and work continues on improving approaches to risk
adjustment in the UK. It does seem that some surgeons adopted defensive
practices because they lacked confidence that the risk-adjustment processes
used were adequate.17 This underlines the importance of surgeon involve-
ment in the development of adequate risk-adjustment processes. However,
imperfect data should not be regarded as an absolute barrier to surgeon
report cards – as Hannan (1998, p. 67) put it, it is important not to let ‘perfect
be the enemy of good’. It would, in any case, be premature at this stage to
conclude that no mechanism of risk-adjustment can be developed that would
prevent widespread avoidance by surgeons of high-risk patients.18 One step
taken in the UK, to try to discourage surgeons from avoiding high-risk patients,
is to base a surgeon’s mortality rate for CABG on patients who are not at high-
risk in this procedure.19 However, this step seems to deprive high-risk patients of
information about risks of CABG which more closely approximates their situ-
ation, which creates ethical problems from the perspective of patient autonomy
and informed consent (Clarke and Oakley, 2004).

Alongside adequate risk-adjustment mechanisms, careful thought about the
context in which performance information is made available to patients (and
to a surgeon’s peers and other health professionals) may help avert defensive
practices by surgeons, e.g. the context for the data; when it is made available to
patients; who is available to help patients comprehend it; how much weight is
put on this information (compared to other factors affecting the success of
surgery), and so on. Also, surgeons could be educated in the ethical concerns
(e.g. of justice) raised by reacting to report cards by avoiding high-risk patients.

Not all ethicists, of course, would regard the defensive surgery response to
report cards as ethically unjustifiable. Utilitarians, for example, might argue
that the avoidance of high-risk patients by surgeons may not necessarily be the
overall harm that it is usually assumed to be, for the resources saved by not
performing CABGs on high-risk patients might be better utilized elsewhere.
(Indeed, this seemed to be one of the criticisms of hospitals moving more
resources into cardiac care, when they knew they would be measured there: see
Marshall et al., 2000.) This response should also be considered by non-utilitarians,
as cost–benefits are regarded by most theorists as having some relevance to a
just allocation of health care resources. However, this response may not be as
plausible for non-cardiac (or less expensive) surgery, should report cards
be introduced there, as justice in healthcare resource allocation would not
necessarily seem to rule out, e.g. high-risk orthopaedic patients from accessing
surgery, given that such surgery consumes less of the healthcare budget in
the first place.
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But in any case, the ethical justifiability of surgeon report cards is not settled
by looking at what is the most efficient use of healthcare resources. For,
independent of the effects that report cards may have on patient access to
care, and on patient welfare overall, there is a strong autonomy-based argu-
ment for providing patients with access to performance information on indi-
vidual surgeons. That is, the standard ethical requirements for informed
consent by patients to medical procedures seem to entail that individual
surgeon performance data be provided to patients who regard this information
as material to their decision about surgery, since, after all, this is simply a
further piece of information about the risks of surgery.20 And this autonomy-
based patient interest in obtaining surgeon-specific performance information
would not necessarily be overridden by the need to safeguard high-risk patients
from being disadvantaged by the existence of such information (where this
need is to be met by abandoning surgeon report cards). Those who think
otherwise would be advocating that patients generally should be denied access
to material risk information, for the sake of preserving existing levels of access
to surgical procedures by high-risk patients. But patients’ autonomy-based
interests in obtaining information about medical procedures are not thought
justifiably sacrificed for the sake of broader social goals in the case of other sorts
of currently available risk information (such as information about side-effects
and complications of surgery), so why should it be any different when the risk
information is about individual surgeons’ mortality rates?

The above point about the relative weight of patients’ autonomy-based
interests compared with other considerations also highlights the importance
of specifying precisely what it is that surgeons are worried about, which leads
them to practise defensively. My reply above presupposes that surgeons are
concerned about patients judging them harshly in light of their report card
(and so avoiding them). But if it is their peers’ disapproval and disesteem that
surgeons are worried about21, then this seems to carry little if any moral weight
to begin with. For, if it is peer disapproval that surgeons are concerned about,
the defensive surgery objection would amount to the claim that patients should
be deprived of material risk information, so that surgeons’ colleagues do not
have attitudes of disapproval towards them. If this were the basis for surgeons’
concerns about report cards, the most appropriate response would hardly be to
abandon report cards, but rather, to teach one’s colleagues not to jump to
conclusions, and to consider a surgeon’s report card in its proper context
(which, after all, surgeons themselves are uniquely well-positioned to do).

Conclusions

I have argued that the available empirical evidence does not establish that
surgeon report cards lead to a general avoidance of high-risk patients by
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surgeons. I also argued that, even if this sort of defensive surgery claim were
supported by stronger evidence, the moral significance of such a response by
surgeons would not be sufficient to outweigh the moral considerations in favour
of publishing surgeon-specific performance information. The defensive surgery
objection is therefore not a decisive reason to reject surgeon report cards.

Notes

1. Thanks to Richard Ashcroft, Steve Clarke, Tim Locke, Steve Matthews, Graham
McLean, Yujin Nagasawa, and Mark Sheehan for valuable comments, and to audi-
ences at Imperial College London, Charles Sturt University Wagga Wagga, and the
University of Melbourne, where earlier versions of this chapter were presented. This
research was supported by National Health and Medical Research Council Project
Grant 236877.

2. This is in relative terms. Those for whom cardiac surgery would carry the highest risks
are usually not operated on at all (as I discuss later).

3. Surgeon report cards have also been claimed to prompt another reaction (which may
occur separately from or together with defensive surgery): that is, attempts by
surgeons to ‘game’ the system by reclassifying a given procedure, manipulating
risk factors, or altering patient data, in order to artificially reduce their mortality
rate for a certain procedure (see Green and Wintfeld, 1995; Fine et al., 2003).

4. Note an apparent inconsistency in this argument: surgeons often comment that most
patients would not use this data (preferring to go on such factors as a surgeon’s
‘bedside manner’), yet surgeons are afraid of losing patients if their report card looks
bad. Perhaps what worries surgeons here is looking bad in the eyes of their
colleagues. (There is some evidence that this is already a factor.) But, wouldn’t a
surgeon’s colleagues be above all those best positioned to understand the quirks of
performance statistics, and so be least likely to jump to conclusions?

5. See Schneider and Epstein (1996). Also, a subsequent survey, by the same authors, of
patients undergoing cardiac surgery found that ‘one-third of patients said they
would definitely switch surgeons if they found that their surgeon had a higher
than expected mortality rate’ (Schneider and Epstein, 1998, p. 1641).

6. Burack et al. (1999) state that their survey showed that ‘most surgeons refused to
operate on at least one high-risk coronary artery bypass patient over the prior year,
primarily because of public reporting’. But, given that only two-thirds of New York
cardiac surgeons responded to the survey, the study actually found that less than
half (i.e. 43 per cent) of the 150 cardiac surgeons practising in New York State said
that they had turned away at least one high-risk cardiac patient because of public
reporting. (Whether cardiac surgeons who did not respond to the survey avoided
high-risk patients due to public reporting is a matter for speculation.)

7. Of course, whether or not high-risk patients, as a group, would be better off once low-
volume higher-risk surgeons cease performing CABG procedures, also depends on how
many of such patients are able to find a surgeon to take them on in a timely manner.

8. Chassin (2002) describes how a Dr E, who had a high risk-adjusted mortality rate for
cardiac surgery at Carson Memorial Hospital (in Rochester NY), ceased performing
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such surgery, after the introduction of report cards. Chassin explains that Dr E had
been trained only in vascular surgery, and not in cardiac surgery.

9. Indeed, Burack et al.’s ( 1999) survey of New York cardiac surgeons found that high-
risk patients were more commonly avoided by the less experienced cardiac sur-
geons than by the more experienced cardiac surgeons. While a more experienced
surgeon does not necessarily have greater skill than a less experienced surgeon, this
survey fails to establish a general claim that high-risk patients cannot find a skilled
surgeon to operate upon them.

10. See author’s interview with Professor Mark Chassin, 13 February 2004.
11. A comprehensive book-length study of empirical research on cardiac surgeon

report cards in the US concluded that there was little systematic empirical evidence
to support the claim that report cards lead surgeons generally to avoid high-risk
patients (see Marshall et al., 2000).

12. A recent Queensland Government Commission of Inquiry found that 13 patients
died and many others suffered adverse outcomes due to the negligence of surgeon
Dr Jayant Patel. See Queensland Public Hospitals Commission of Inquiry – Report
(Chaired by Geoffrey Davies), November 2005.

13. This was expressed in the focus group discussions conducted with Melbourne cardiac
surgeons during 2004–2005, as part of the NHMRC-funded project on An ethical
analysis of the disclosure of surgeons’ performance data to patients within the informed
consent process (Project Grant 236877: Chief Investigator: Dr Justin Oakley).

14. This emerged in focus group discussions conducted with Melbourne cardiac
surgeons during 2004–2005, as part of the NHMRC-funded project on An ethical
analysis of the disclosure of surgeons’ performance data to patients within the informed
consent process .

15. Some surgeon-specific outcome data has been collected by Australian cardiac
surgeons and hospitals for internal reporting purposes for a number of years (see
Hughes and Bearham, 2005). Many UK and US hospitals also collect some surgeon
outcome data for internal purposes.

16. In their 2005 article (a revised version of which is published in this volume)
surveying empirical studies on the impact of surgeon and other healthcare report
cards in the US, Rachel Werner and David Asch also argue that worries about
surgeons avoiding high-risk patients due to concerns about public reporting should
be addressed through refining current risk-adjustment processes (see Werner and
Asch, this volume). Yujin Nagasawa (this volume) also suggests improving meth-
ods of risk-adjustment as a way of dealing with defensive surgery.

17. Some UK cardiac surgeons are particularly sceptical about the capacity for existing
risk-adjustment mechanisms to adequately adjust for risk in very high-risk patients
(see author’s interview with Sir Bruce Keogh, 29 October 2003). See also Neil et al.
(2004). Also, there is some evidence that the EuroSCORE model for risk-adjust-
ment would be a poor predictor of CABG outcomes in an Australian context: see
Yap et al. (2005).

18. Along with developing a risk-adjustment process that surgeons themselves have
confidence in, it is also important to encourage surgeons to respond rationally to
report cards, as there may often be an element of irrationality in surgeons’
responses to public report cards. (Thanks to Graham McLean for this point.)
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19. See Bridgewater et al. (2003); Keogh et al. (2004). Another step is to build into a
surgeon report card some kind of extra ‘loading’ for taking on high-risk patients.
(Thanks to Steve Matthews for this point.) This is similar to what is done with the
risk-adjustment process in New York State.

20. See Clarke and Oakley (2004).
21. There is evidence that fear of peer disapproval can be a powerful motivator for some

surgeons. See the focus group discussions conducted with Melbourne cardiac
surgeons during 2004–2005, as part of the NHMRC-funded project on An ethical
analysis of the disclosure of surgeons’ performance data to patients within the informed
consent process.
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Surgeon report cards and the concept
of defensive medicine

Yujin Nagasawa
The University of Birmingham, UK and The Australian National University

Introduction

The performance records of cardiac surgeons have been disclosed publicly in
several states in the USA, for example New York and Pennsylvania, since the
early 1990s. In response to the growing interest in the quality of healthcare,
such records have also begun to be disclosed in the UK, starting in 2004.
Various studies seem to show that disclosure has, indeed, contributed to the
improvement of the quality of healthcare.1 However, at the same time, dis-
closure does have its critics.2

In this paper, I discuss what I call the ‘defensive medicine objection’ to the
disclosure of performance data; that disclosure is not justified because it could
cause surgeons to experience high levels of anxiety3, which might eventually
lead to the practice of defensive medicine. Although this objection is often
mentioned by ethicists and medical professionals,4 it has never been carefully
analysed or evaluated. The aim of this chapter is to consider it in detail. I argue
in favour of the objection; disclosure could, indeed, lead to the practice of
defensive medicine if it is not conducted properly.5

Surgeons’ anxiety

There are two main arguments for justifying the disclosure of performance
data. According to the first, which might be called the ‘rights-based argument’,
patients have the right to know the skill of their surgeons. This argument seems
to be underpinned by the doctrine of informed consent, which aims mainly at
protecting patients’ right to autonomy. According to the second, which might
be called the ‘utility-based argument’, disclosure is necessary because it is
beneficial to patients. Providing information about the risk involved in sur-
geries is certainly beneficial to patients and surgeons’ performance data could
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be part of such information. In this chapter I focus mainly on the utility-based
argument.

Critics argue that the truth about the disclosure of performance data is
diametrically opposed to that which is claimed by proponents of the utility-
based argument. In the long run, they claim, the disclosure of performance
data causes unnecessary anxiety among surgeons and encourages them to
practise defensive medicine, which is surely unbeneficial, or even harmful, to
patients.

That surgeons experience anxiety regarding the disclosure of performance
data is widely recognised. For instance, Vass quotes from Bruce Keogh, the
secretary of the Society of Cardiothoracic Surgeons of Great Britain and
Ireland, as follows:

[S]urgeons were ‘not comfortable’ with publishing individual performance results but
accepted it as inevitable. ‘We have been collecting data on death rates for four years
already, and acting upon it, but are concerned that publishing data could lead to the
practice of defensive surgery . . .’ (Vass, 2002, p. 189)

Surgeons’ anxiety seems widespread also in the USA, where disclosure has
already been practised for many years. Keogh et al. (2004) describe the phenom-
enon as follows:

[T]here is a feeling in the US cardiac surgery community that an unintended negative
consequence of public disclosure is that surgeons may be protecting their results by
avoiding higher risk cases if they feel that their results are drifting into a range that
might attract unnecessary yet easily avoidable scrutiny. (p. 451)

Surgeons’ anxiety is not harmful per se. It is harmful because, as the above
quotations show, it could motivate surgeons to practise in ways that are
harmful to patients. Schneider and Epstein (1996) surveyed a randomly
selected sample of 50 per cent of Pennsylvania cardiologists and cardiac
surgeons. 59 per cent of the cardiologists expressed increased difficulty, since
the advent of surgeon report cards, in finding surgeons willing to perform
coronary-artery bypass graft surgery in severely ill patients who required it.
This difficulty is supported by the fact that 63 per cent of the cardiac surgeons
reported that they were less willing to operate on such patients after report
cards were introduced. According to Hannan et al. (1994), between 1989 and
1992 the risk-adjusted mortality rate for coronary artery bypass surgery in New
York declined by 41 per cent, from 4.17 per cent to 2.45 per cent. Omoigui et al.
(1996) hypothesize that this decrease is due to the fact that some high-risk
patients are obliged to migrate out of New York for surgery.6 While Peterson
et al. (1998) criticizes this hypothesis, it is undeniable that the disclosure of
performance data has been causing a number of surgeons to experience
significant levels of anxiety, both in the US and the UK.
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Traditional definition of defensive medicine

In order to determine whether or not the disclosure of performance data really
motivates doctors to practise defensive medicine in a significant way, we need
to understand the nature of defensive medicine. De Ville (1998) defines it as
follows:

Defensive medicine: A clinical decision or action motivated in whole or in part by the
desire to protect oneself from a malpractice suit or to serve as a reliable defence if such a
suit occurs. (p. 570)

As this definition suggests, the practice of defensive medicine has been tradi-
tionally construed as an unwelcomed consequence of the increase in the
number of medical malpractice suits. Here, the logic of physicians who practise
defensive medicine is straightforward: they want to avoid being sued by their
patients, so they simply prioritise their liability over other appropriate
considerations.

It is widely recognized that there are two kinds of defensive medicine:
positive defensive medicine and negative defensive medicine.

Positive defensive medicine
The unnecessary use of medical procedures in order to reduce physicians’ exposure to
malpractice risk.

The practice of positive defensive medicine involves an unnecessary use of
additional medical procedures, such as diagnostic tests and X-rays. The term
‘positive’ refers to additional healthcare utilisation. Positive defensive medicine
is problematic because it imposes additional time and financial costs on patients.

The practice of negative defensive medicine is often more harmful than that
of positive defensive medicine.

Negative defensive medicine
The avoidance of high-risk patients or procedures in order to reduce physicians’
exposure to malpractice risk.

The practice of negative defensive medicine involves an avoidance of high-risk
patients or an avoidance of medical procedures primarily, but not solely, out of
concern for malpractice liability. The term ‘negative’ refers to a reduction in
healthcare utilisation. Negative defensive medicine is often more harmful than
positive defensive medicine. A reduction in the use of medical procedures
might initially appear to reduce time and financial cost. However, since the
conditions are left untreated, there could be much greater costs in the long run.
Moreover, it could impose significant physical and psychological risks on
patients. It is not entirely obvious, however, that the practice of defensive
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medicine is always harmful to patients. Some claim that surgeons’ avoidance of
high-risk patients could even be beneficial for patients in certain situations.
I discuss this point in the next section.

New definition of defensive medicine

As I explained above, defensive medicine has traditionally been defined in
terms of physicians’ attempts to avoid medical malpractice suits. However, the
debate on the disclosure of performance data suggests that there is a new form
of defensive medicine, one which arises from a different source: surgeons’
anxiety regarding disclosure. In order to cover this new form, we need to revise
the traditional definition of defensive medicine in the previous section as
follows:

Defensive medicine
A clinical decision or action that is motivated in whole or in part by the desire (i) to
protect oneself from a malpractice suit, or (ii) to serve as a reliable defence if such a suit
occurs or (iii) to sustain or improve performance data accessible to others.

(iii) concerns the desire of surgeons to defend themselves against any unfav-
ourable consequences of the disclosure of their performance data, which is
independent of the increase in medical malpractice suits. Surgeons may have
such a desire because if they practise normal medicine, their performance data
might drift into a range that threatens their reputation regarding their surgical
skills. Just as with their desire to avoid malpractice suits, their desire to sustain
or improve that portion of their performance data that is accessible to others
could lead to both positive and negative defensive medicine. Given that
surgeons’ performance data are collected continually, surgeons could well
come to view every single act of surgery they perform as having the potential
to either improve or worsen their performance data.

As I noted earlier, it is not obvious that the practice of defensive medicine is
always harmful to patients. Some argue that it could not only be harmless, but
even beneficial to patients.7 Consider cases in which procedures envisaged by
patients are unfamiliar to their surgeons, or in which patients’ conditions are
so poor that they are likely to be harmed by their inexperienced surgeons. In
these cases, patients would benefit if these surgeons avoid their patients out of
anxiety and the procedures are carried out by better-performing surgeons
instead.8

These cases seem to show convincingly that it is a mistake to think that the
practice of defensive medicine is always harmful to patients. However, that
does not entail immediately that the defensive medicine objection is unsound.
First of all, it has not been shown that in these kinds of cases patients normally
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find better-performing surgeons. Given their critical conditions, some patients
might not have enough time to find better surgeons. In such situations,
undergoing prompt surgery carried out by a less-experienced surgeon might
be better than having belated surgery carried out by a better-performing
surgeon or no surgery at all. Secondly, even if it has been shown that in these
cases patients normally find better-performing surgeons, it is not clear that
these cases are so common that they outweigh harms caused by defensive
medicine in other cases.

Is surgeons’ anxiety groundless?

The defensive medicine objection that I have discussed can be presented as an
argument with the following structure.
1. The disclosure of performance data causes surgeons to experience signifi-

cant levels of anxiety.
2. The anxiety that those surgeons experience encourages them to practise

defensive medicine.
Therefore,

3. The disclosure of performance data encourages the practice of defensive
medicine.

The argument is obviously valid. I assume, for the sake of argument, that
both premisses (1) and (2) are, as a matter of fact, true. However, in the
following, I examine whether or not (1) should be true; that is, whether or not
surgeons should really be anxious about disclosure. Suppose that the anxiety
experienced by surgeons is groundless. It is then easy for us to eliminate the
force of the argument; all we need to do is to persuade surgeons that they have,
in fact, no need to be anxious. If we are successful in persuading them, then the
truth-value of (1) changes from true to false and the argument turns out to be
unsound.

Various empirical studies suggest that surgeons’ anxiety, which could lead to
the practice of defensive medicine, is often derived from their misunderstand-
ing of relevant facts. According to some studies, for instance, surgeons’ anxiety
is caused by their false belief that medical malpractice suits are very common
these days. Localio et al. (1991) performed research to determine the relation-
ship between adverse events caused by negligence and medical malpractice
claims against physicians and hospitals. They estimate, based on the records of
more than 30 000 patients, that the ratio of adverse events caused by negligence
to malpractice claims in New York is 7.6 to 1, which seems relatively small.
They claim, moreover, that even this infrequency overstates the chances that a
negligent adverse event will produce a claim, because most of the events for
which claims were made in the sample did not meet their definition of adverse
events due to negligence. They conclude, therefore, that patients’ injuries
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caused by medical negligence are only infrequently compensated by medical
malpractice suits.

De Ville (1998) explains a number of neglected reasons why many patients
do not recognize the outcomes of medical malpractice as potential cause
for bringing malpractice suits against the surgeons (pp. 572–3). Firstly,
patients who have been suffering from a pre-existing injury or illness
often cannot distinguish the natural outcome of their injury or illness from
those caused by medical malpractice. That is, many victims of medical
malpractice do not initiate a malpractice suit simply because they do not
recognize that they are victims in the first place. Secondly, even if they are
aware of injury or illness caused by medical malpractice, many of them still
do not initiate lawsuits because they do not possess sufficient knowledge of
the legal system. That is, even if they are disposed to sue their physicians or
hospitals they do not know how to do it. Thirdly, even if they are aware of
injury or illness caused by medical malpractice and even if they do possess
sufficient knowledge of the legal system, many of them still do not pursue
legal remedies. For example, some patients have a religious or cultural
commitment to avoid medical malpractice suits; or, to take another example,
some patients live in rural communities that generally discourage personal
injury suits.9

These observations seem to show that the practice of defensive medicine is
often caused by physicians’ excessive, irrational anxiety about being sued by
their patients. However, unfortunately, this does not undermine the claim that
the disclosure of performance data could lead to the practice of defensive
medicine. For, as I explained above, a form of defensive medicine motivated
by surgeons’ anxiety about the disclosure is distinct from their anxiety about
medical malpractice suits.

I have explained that both the increase of medical malpractice suits and the
disclosure of performance data could result in surgeons’ experiencing anxiety.
However, the nature of disclosure is fundamentally different from that of
medical malpractice suits. On the one hand, medical malpractice suits are
always made by patients. Most patients are not medical professionals and, as I
explained above, often they are not even aware of the existence of malpractice.
On the other hand, however, surgeons’ performance data are tracked con-
stantly and professionally. As long as the tracking system is in order, surgeons’
failures are always reflected in their record. In this sense, the disclosure of
performance data could be a much more persistent source of anxiety in
surgeons.

In the next section I consider another possible, and more promising, strategy
to show that (1) need not be true, which is to disclose performance data with
risk adjustments so that surgeons would not be motivated to practise defensive
medicine.
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Necessity of risk adjustments

Consider two surgeons, X and Y, the former of whom is the more skilled.
Y constantly avoids high-risk patients because he worries that his mortality
rate will drift into a range that threatens his reputation regarding his surgical
skills. Thanks to his avoidance of high-risk patients, Y maintains a fairly
good performance record. By contrast, X accepts high-risk patients. Since X
is skilful, she saves a number of high-risk patients whom surgeons like Y
avoid on purpose. However, of course, X cannot save all of her patients.
Given that X constantly operates on high-risk patients and that Y operates
mainly on risk-free patients, X’s performance record appears less impressive
than Y’s.

Obviously, this is not fair to X. Given that X is more skilful than Y, her
performance data should look better than Y’s. In the above situation, Y’s
performance record looks better merely because he adopts the most effective
strategy in this system. In order to solve this problem, we need to adopt a more
appropriate way of presenting performance data.

There are two ways to present performance data: (1) present it without
making any adjustments, and (2) present it with adjustments appropriate to
the risks involved in particular cases. The USA adopts the latter. The UK
adopted the former initially, but since April 2006 it has published surgeon-
specific data, at least some of which are risk adjusted.

In the UK, performance data for cardiac surgeons have been collected for
quite a long time, even though the data were not publicly accessible until 2004.
From 2004 to 2006, the Society for Cardiothoracic Surgeons of Great Britain
and Ireland (SCTS) released unadjusted mortality rates for isolated coronary
artery bypass surgery and aortic valve surgery for all units in the UK on its
website and in its 2000–2001 annual report. Fine et al. (2003) explain why the
data were not risk adjusted: ‘While expressing reservations over the value of
reporting unadjusted or inadequately adjusted outcomes, the [SCTS] felt
unable to proceed to full risk adjustment because of concerns about
the quality and completeness of data on each patient within its national data-
base’ (p. 25).

The SCTS was right in thinking that the disclosure of incomplete or inade-
quately risk-adjusted data could be worse than that of unadjusted data.
However, that does not mean that unadjusted data do not encourage surgeons
to perform defensive medicine. The above example of Drs X and Y shows that
unadjusted performance data represent surgeons’ skills inaccurately and
encourage surgeons to perform defensive medicine. In order to avoid this
problem, we need to structure the system so that the skills of the surgeons
are always reflected correctly in their record. That is, we need to adjust
surgeons’ performance data appropriately before disclosing them.
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In contrast to the UK, performance data have been risk adjusted for a long
time in the USA. Marshall et al. (2000) describe the system there as follows:

The New York cardiac surgery reporting system publishes hospital and surgeon specific
risk-adjusted coronary artery bypass surgery (CABG) mortality data . . . Clinical and
administrative databases are used to collect information on age, sex, type of coronary
artery disease, presence of myocardial ischaemia, level of ventricular function, presence
of other diagnoses, severity of atherosclerotic process, previous heart operations, and
the degree of emergency of the operation. These data are used to construct a multi-
variate risk adjustment model to compare mortality rates among hospitals and indi-
vidual surgeons . . . Similar work has been done in Pennsylvania, and other states are
following this example. (p. 54)

Although the process of disclosure in the USA is much more elaborate than
that in the UK, many surgeons in the USA are still dissatisfied with it.
According to a survey by Schneider and Epstein (1996) of a randomly selected
sample of 50 per cent of Pennsylvania cardiologists and cardiac surgeons,
82 per cent of the cardiologists and all the cardiac surgeons were aware of
the disclosure of performance data. Many of them said that the most important
limitations of the disclosure were the absence of indicators of quality other
than mortality (cited by 78 per cent), inadequate risk adjustment (cited by
79 per cent), and the unreliability of data provided by hospitals and surgeons
(cited by 53 per cent). As this study suggests, there are two kinds of potential
inaccuracy in performance data. The first is the absence of important factors
that affect outcomes in medical practice. As Dranove et al. (2002) says, given
the complexity of healthcare, many of the essential factors are known predom-
inantly by healthcare providers, like surgeons themselves. Hence, there are a
number of important factors that are not reflected in the performance data.
The second is the presence of inadequate or unreliable information. As Keogh
et al. (2004) remark, ‘The improvement in mortality is easy to show. The
avoidance of high-risk surgery is less easy to show because of the subjective and
immeasurable nature of the clinical decision making process in these complex
patients’ (p. 451). In order not to encourage surgeons to perform unbeneficial
defensive medicine, we need to disclose their performance data in such a way
that the data correctly show important relevant factors in healthcare and
eliminate inadequate and unreliable information.

I do not, here, make any attempt to state exactly how disclosure should be
conducted. The issue of what sort of data collection and risk-adjustment
increases or reduces the anxiety experienced by surgeons is a purely empirical
matter. However, I hope to have shown convincingly that, contrary to what
many people think, the disclosure of performance data could be harmful to
patients in the long run. Of course it is impossible, and unnecessary, to satisfy
all surgeons when we disclose their performance data. Nevertheless, it is
important to conduct disclosure in such a way that it maximizes both the
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num ber of do ctors w ho are comfortab le w ith it and the num ber of pati ents
who find it benefici al.

Conclusions

I hav e argued mainly for thre e things in this chap ter. Firstly, the disclo sure of
surgeo ns’ per formance data could lead to a new form of defensiv e medi cine,
one that is not captur ed by the traditio nal definition of defensiv e medi cine.
Second ly, thi s new form of def ensive medi cine is more pers istent than the
traditio nal form that arises fro m physicia ns’ anxiety regar ding me dical mal-
practice suit s. Thirdly, in order to avoid defensiv e medicin e, it is necessary to
make ris k adjustmen ts on surgeo ns’ per formance records, although exac tly
how the adjustme nts should be made req uires further empirical studie s.

Many people think that the disclosure of performa nce data can be justi fied
easily, on the ground s that it is obvio usly benefici al to patients. Given the
comple xities of medi cal practice , ho wever, defending di sclosure is not as easy
as they think. 10

Notes

1. Bentley and Nash (1998); Longo et al. (1997); Marshall and Brook ( 2002); Rainwater
et al. (1998); Rosenthal et al. (1998).

2. For discussions of various objections to the disclosure of performance data, see
Marshall et al. (2000 ); Clarke and Oakley ( 2004).

3. In this chapter, for the sake of simplicity, I take it that it is anxiety that motivates
surgeons to practise defensive medicine. However, anxiety might not be the only
possible motivation. For instance, some surgeons might be motivated to practise
defensive medicine because of their ambition to decrease their mortality rates in their
performance record, rather than their being anxious to increase them.

4. Dranove et al . (2002); Neil et al. (2004); Marshall et al. (2000); Keogh et al . (2004);
Vass (2002).

5. Notice that this is a conditional claim that, if the disclosure is not conducted
properly, then it could lead to the practice of defensive medicine. This does not
entail that, if it is conducted properly, then it would not lead to the practice of
defensive medicine; there might be many other factors that could encourage sur-
geons to practise defensive medicine.

6. How to explain the decline in the adjusted mortality rate remains controversial.
Schneider and Epstein (1996) and Jollis and Romano (1998) argue that the decline is
due to the inadequacy of risk adjustment. Ziegenfuss (1996) argues, on the other
hand, that the decline is simply caused by the poor quality of the data.

7. See Chassin ( 2002) and Oakley (this volume).
8. Thanks to Steve Clarke, Justin Oakley and an anonymous referee on this point.
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9. It is also often said that many patients decide to initiate malpractice suits only
because their physicians do not admit their faults.

10. I would like to thank all the participants of the workshop on this topic at the
University of Melbourne in 2004. I am particularly grateful to Steve Clarke, Neil
Levy, David Neil, Justin Oakley and an anonymous referee for helpful comments
and constructive suggestions.
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Training, innovation and surgeons’
report cards

Tony Eyers
The Royal Prince Alfred Hospital, Sydney, Australia

The community stands in awe of cardiac surgeons, who daily stop and restart the
beating heart, symbolic of life itself. The community also has a high regard for
neurosurgeons who, somewhat less dramatically, not only save lives, but may in
addition be able to prevent a life of paralysis or dementia. Other surgeons occupy
lesser positions on the pedestal, depending on their work. So avid is the public for
surgical stories, it could be argued, that the term ‘the wonders of modern surgery’
has become hackneyed; wearied by a string of TV shows from Ben Casey to ER,
House and Grey’s Anatomy, not to mention countless numbers of newspaper
articles, magazine features and books on the subject.

But all surgeons stand on the shoulders of their predecessors. The current
state is the product of a process, gradual at first, which has followed an
exponential path over about a 150 years since the discovery of anaesthesia let
the ethereal genie out of the bottle. Many more than three wishes have been
granted, and perhaps surgical success has become so trite that some funda-
mental truths are overlooked.
* The progress from which we now benefit can only have been achieved by a

process of trial and error involving human subjects. It seems singularly
unlikely that the necessary experimentation was always conducted in a
way that would satisfy modern ethical standards, yet we incorporate the
knowledge in our current practice anyway.

* The individual cardiac, neuro- and other surgeons that we so admire have
not arrived at the height of their powers by some form of transmutation, but
rather by means of a very human process of learning, involving, as it always
does, trial and error. For surgeons, the trial and error involves – and
adversely affects – human subjects.

The learning curve

Atul Gawande (2002) put it succinctly when he wrote, ‘there is still no avoiding
those first few unsteady times a young physician tries to put in a central line,
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remove a breast cancer, or sew together two segments of colon. No matter how
many protections are in place, on average these cases go less well with the
novice than with someone experienced’ (p. 24). He was, of course, referring to
a ‘learning curve’; that there are increased risks associated with being the
subject of an invasive procedure when it is performed by someone who is
learning how to do it. And, although most pertinent in surgery, learning curves
apply to all ‘invasive’ procedures, including those performed in non-surgical
branches of medicine such as anaesthetics, cardiology, gastroenterology and
radiology, and non-medical areas such as nursing, physiotherapy and
chiropractic.

Julian Dussek, the President of the Society of Cardiothoracic Surgeons of
Great Britain and Ireland at the time, included the following statement in his
submission to the Bristol Royal Infirmary Inquiry (Learning from Bristol,
1995, Annex A, ch. 14, para 80): ‘The inference to be drawn from the phrase
‘‘learning curve’’ in the context of cardio-thoracic surgery is that there is an
expected and acceptable excess of patients who will die or be harmed in the
early experience of a learner but who would have fared better if they were
operated upon by a surgeon who is on the plateau of experience.’ We might
take exception to the inclusion of ‘acceptable’ in his definition – we might
prefer to introduce measures so as to avert the expected – but his underlying
meaning is clear.

The learning curve applies to trainee surgeons attempting procedures with
which they are inexperienced and also to trained surgeons attempting some-
thing new. The concept is not restricted to cardiothoracic surgery, although the
result of a slip-up might be more immediate and dramatic in that specialty,
particularly when the patients are children, as they were in Bristol. In the
former case we rely on someone more experienced supervising the surgeons in
training to protect their patients from harm, and in both cases clinical gover-
nance has still to devise appropriate forms of oversight.

There has been surprisingly little research performed to assess how effective
supervision by a senior colleague is in protecting patients on whom surgery is
being learned. We know that, with close supervision, trainees can operate safely
at least some of the time. Turton et al. (1997) showed this was the case when
consultants planned the surgical procedures for varicose veins that were sub-
sequently performed by trainees. Bockler et al. (1999) showed that laparo-
scopic cholecystectomy performed by trainees under supervision was
equivalent in outcome to operations performed by trained surgeons, although
the surgery was significantly slower. There is, however, reason to question
whether the level of supervision across a given healthcare system is sufficient to
guarantee results similar to these, which have been reported from circum-
stances that might reasonably be expected to have been favourable. A recent
survey of Australasian surgical trainees (Thomson et al., 2001) found that,
while 70 per cent of general surgical trainees reported that they had a ‘very
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adequate’ level of supervision by their consultants at trauma operations, only
46 per cent of orthopaedic trainees felt the same. Another study from
the United Kingdom involving large numbers of orthopaedic patients
(Marston et al., 1996) showed that the trainee surgeons had higher complica-
tion rates than the consultants who were training them. Recently, the Walker
Inquiry (2004) into allegations of malpractice at Campbelltown and Camden
Hospitals in Western Sydney, identified an association between resource
allocation and adverse events, finding that junior doctors were sometimes
required to work beyond their levels of competence and with inadequate senior
supervision.

Also pertinent to supervision of trainee surgeons is an appreciation that
some surgical procedures are inherently much easier to supervise than others.
Procedures performed in the open where a supervisor can watch every move a
trainee makes are very different from those where the trainee must be relied
upon to perform a manoeuvre in the depths of a wound or where the super-
visor’s view is otherwise obscured. Other surgical techniques, despite being
able to be watched, depend on tactile signals, felt only by the operator, that are
subject to misinterpretation during the learning process. None of these issues
have been well researched.

Thus there are grounds to wonder whether relying on supervision to protect
patients from injury at the hands of trainee surgeons is sufficient, particularly in
healthcare systems where surgeons-in-training are expected to perform some
surgery unsupervised, or supervised by other surgeons-in-training, as is the case
in Australia. There is an apparent need for levels of supervision to be stipulated
and monitored. There is also an apparent need for research that addresses the
efficacy of systems as a whole, rather than particular experiences, reported, one
might well suspect, because of their favourable results.

Perhaps in recognition of the problem, a great deal of money is currently
being invested throughout the western world in skills laboratories for trainee
surgeons, so that at least some of the skills they require can be acquired away
from either operating rooms or their patients’ bedsides. But investigators
(Paisley et al., 2001) who tested all of the then-available surgical simulations,
found no correlation between performance in any of them and the trainees’
training stage or their surgical ability as judged by their mentors.

Needed and welcomed as skills centres might be, even their fiercest sup-
porters agree that they will not correct the entire problem in the light of the
contention (which is almost certainly justified) that all-round competence in
performing an invasive procedure can only be learned as a result of experience
with real patients. At some stage in their training, surgeons will always need to
step up from the simulator to the operating table and to the live human
patient lying on it. Similarly, trainees who have experienced a high level of
supervision throughout their training will eventually have to ‘go it alone’ in
the operating room.
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While the library cupboard is relatively bare with regard to research on
trainees, there has been plenty of research into what happens when trained
surgeons undertake new procedures. One study (Lau et al., 2002) found that it
took 80 procedures for trained general surgeons to achieve a plateau of
performance when they were learning how to repair inguinal hernias using a
new (keyhole) technique. Another (Watson et al., 1996) reported that the
complication, re-operation and keyhole-to-open conversion rates were higher
in the first 50 keyhole fundoplication cases performed by their overall group,
and in the first 20 cases performed by each individual surgeon in the group.
The adverse outcomes were even higher in the group’s first 20 cases and in each
individual’s first five. They also observed that the group’s experience provided
some protection when surgeons commenced their individual learning after the
group as a whole had passed beyond its learning curve, but the protection was
by no means complete; adverse events still occurred more often in the hands of
the learners. The documentation of recently introduced procedures, which
tends to be better than the more traditional surgical techniques, leaves little
room for doubt that patients receiving innovative treatments are more at risk
than those receiving the same treatments later on, when the treatments have
become routine.

What is usually left unanswered is whether the new treatment, albeit
delivered less than optimally, gives better outcomes than the traditional
therapy it seeks to replace. It is reasonable to conclude that some new treat-
ments will be immediately superior, that some will be shown to be better only
after being ‘run-in’, and that some will never be better. The first of these
scenarios would not lead to ‘equipoise’ – the position where experts in a given
field are unsure as to whether a proposed new treatment will be better than its
traditional alternative. Without therapeutic equipoise, there is usually no
justification for a randomized clinical trial, and innovations with sufficient
theoretical promise to warrant their use in humans can immediately result in
such an obvious benefit that no formal scientific comparison with the pre-
decessor treatment is ever required. There has never been a formal trial of the
efficacy of parachutes in preventing death when people jump from high-flying
aircraft.

Recent progress in healthcare delivery has been dramatic. The last 30 years
have seen the introduction of computers into medicine, with computerized
tomography (CT), magnetic resonance imaging (MRI) and positron emission
tomography (PET) scans, automated test results and digital X-ray images the
result. Interventional radiology has been invented, and with it, coronary artery
stents and endoluminal aneurysm repair. Amazing progress has been made
with surgical procedures in every specialty. Personally I have been involved in
the introduction of hepatic transplantation (Sheil et al., 1987), isolated limb
perfusion for regional chemotherapy (Thompson et al., 2001), ileoanal pouch
reconstruction after proctocolectomy (Young et al., 1999), laparoscopic
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rectoplexy (Solomon and Eyers, 1996; Solomon et al., 2002) and dynamic
graciloplasty (Chapman et al., 2002) into clinical practice.

Justification

In years gone by, the decisions that put patients at risk in the name of training
and innovation were taken to be justified on the basis of the profession’s
responsibility to ensure continuance and progress. But medicine’s profession-
alism, and its ability to self-regulate, have been brought sharply into question
in recent years. There can be no denying a recent coming of age of the ethical
framework in which the actions of medical professionals are judged. Clinical
governance, credentialing for individual procedures, incident monitoring sys-
tems and surgeons’ report cards are all being implemented in response to the
community’s need for some form of oversight of surgeons’ activities other than
their own internal processes. These developments have occurred pari passu
with an appreciation of the importance of individual patient autonomy in
medical decision-making.

The shift, while no doubt solving some old problems, has presented us with a
new one. On the one hand, we aspire to error-free healthcare accessed by fully
autonomous clients. On the other, we have to acknowledge that a process of
trial and error involving patients is required in the ‘blooding’ of future
surgeons and in surgical innovation. There is a double standard in our teaching
hospitals, and those involved (particularly the trainers and administrators)
have a conflict of interests in continuing with the status quo.

Surgeons who supervise training are held responsible for the outcomes
of the patients on whom they allow their trainees to operate; something
that they understand and accept. Levels of supervision vary, but the reality is
that, as it stands, the healthcare delivery system in Australia relies on a certain
amount of surgery being performed by trainees without ‘in-house’ super-
vision, and by junior trainees being supervised by more senior trainees. This
tends to happen more often after hours and at the growing edge of the system
where resources are most often stretched, as demonstrated by the Camden and
Campbelltown Hospitals Affair mentioned previously (Walker, 2004).

It might come as surprise to those on the outside to learn that surgeons who
supervise training in the current system have only a limited ability to deny their
trainees access to patients for teaching. The degree to which each teacher
delegates is closely scrutinized, and the continuing accreditation of each of
the teaching positions depends on the trainees in them achieving an adequate
number of teaching cases. Loss of accreditation is interpreted as a failure in a
teaching hospital and affects reappointment and the quality of the junior staff
that can be recruited to work there, so numbers have to be maintained. Atul
Gawande (2002) asked,
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Do we ever tell patients that, because we are still new at something, their risks will
inevitably be higher, and that they’d likely do better with doctors who are more
experienced? Do we ever say that we need them to agree to it anyway? I’ve never seen
it. Given the stakes, who in his right mind would agree to be practiced upon?

Many dispute this assumption. ‘Look, most people understand what it is to be a
doctor’, a health policy expert insisted, when I visited him in his office not long ago. ‘We
have to stop lying to our patients. Can people take on choices for societal benefit?’ He
paused and then answered his own question. ‘Yes’, he said firmly.

It would certainly be a graceful and happy solution. We’d ask patients – honestly,
openly – and they’d say yes. Hard to imagine, though. I noticed on the expert’s desk a
picture of his child, born just a few months before, and a completely unfair question
popped into my mind.

‘So did you let the resident deliver?’ I asked. There was silence for a moment. ‘No,’ he
admitted. ‘We didn’t even allow residents in the room.’ (pp. 30–1)

It is not hard to understand how we came to be in the position in which we find
ourselves. A century ago, when our public hospital system was being devel-
oped, access to doctors was a prerogative of the rich. A flourishing private
sector existed, but those who could not afford it had precious little to guarantee
the standards or competence of those whose care they were forced to seek. In
this context a public institution staffed by ‘house surgeons’ who had acquired a
modicum of procedural training from senior surgeons probably had some-
thing really beneficial to offer. Thus a culture grew whereby the work of the
‘house surgeons’ was periodically checked in person by senior surgeons acting
in an honorary capacity. What better circumstance could there be to train the
next generation of surgeons and ‘have a go’ at potential innovations? In
Australia these arrangements were in place until the late 1960s, when a gradual
dismantling started, thanks to major contributions from the Gorton,1

Whitlam2 and Hawke3 Governments.
These senior surgeons were not simply acting in the paternalist sense of

‘father knows best’ – of taking an autocratic, but essentially benevolent,
decision. Instead, they were deciding to take a course likely to be detrimental
to some individuals in the overall interests of a broader group to whom they
felt some professional responsibility. How they weighed the future interests of
their paying patients against the immediate interests of their indigent ones
remains moot. Today, there might be situations where decisions of this kind
would be justified (they are commonly made in politics), but they seem even
more problematic in medicine than conventional paternalistic decisions
because issues of justice are implicated as well as autonomy. However,
Clarke and Oakley (2004) have acknowledged there might be some role that
professional autonomy might legitimately play in limiting the promotion of
patient autonomy (p. 19).

Caplan (1988) has argued that, as all members of society stand to benefit
from the results of clinical research, membership of society should imply an
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obligation to participate in the research. Clarke and Oakley (2004) have
considered whether Caplan’s principle can plausibly be extended to parti-
cipation in surgical training: ‘Because each of us has been or is likely to be
the beneficiary of a practitioner’s skills at some stage in our lives, there is a
reciprocal (prima facie) moral obligation upon each of us to accept a trainee
surgeon, on some occasion, when we need surgery . . . [Perhaps a prepared-
ness] to accept the benefits [of a skilled surgeon at some stage in our lives] . . .
without being prepared to make comparable sacrifices, could be acting as a
‘‘free rider’’’ (pp. 28–9).

Because it is not simply the skill of trained surgeons from which we benefit,
but also the sophistication of the procedures at their disposal, it can be
similarly argued that, because each of us has been or is likely at some stage in
our lives to be the beneficiary of progress in surgery, there is a reciprocal (prima
facie) moral obligation upon each of us to accept an innovative procedure, on
some occasion, when we need surgery. Comparable charges of being a ‘free
rider’ can also be made.

Distribution and coercion

But even if we can reasonably justify exposing patients to the risks of surgical
teaching and innovation, we are left with two further difficulties. The first is
that the burden of the moral obligation identified by Caplan is not fairly
distributed in the Australian community. Our trainees’ operative experience
is obtained almost exclusively on patients whose care is funded directly by the
government – those who are unable, or unwilling, to pay for private health
insurance or the cost of the particular hospitalisation. They bear the entire
burden of any Caplan-like moral obligation to participate in surgical teaching.
In terms of distributive justice little has changed despite the advances made
since the 1960s.

Our public hospitals also tend to be the ones where innovative procedures
are first introduced into clinical practice; perhaps because the academic envi-
ronment means that they are more likely to be inventive, or influenced by
developments occurring elsewhere. Perhaps there are also historical factors
that parallel those applying to surgical training. The private sector appears to
be less well adapted to innovation. Operations tend not to be done in private
here until the responsible Government instrumentality, Medicare Australia,
has included a so-called ‘Item Number’ in the Medical Benefits Schedule,
which relates to the specific service provided. This listing is required before
insurance arrangements involving both the patient and the hospital can take
effect. In addition, there is an inherent conservatism in private surgical prac-
tice, which tends to value reliability more highly than progressiveness,
although there are always entrepreneurs. All of the innovations in which I
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have personally been involved (see p. 269) have been pioneered in the public
sector, despite my having access to both sectors.

Recently various governance mechanisms have been introduced in Australia
that, while not exactly facilitating surgical innovation, do enable it. In New
South Wales a ‘Model policy for the safe introduction of new interventional
procedures into clinical practice’ was developed during 2003 and individual
Area Health Services were required to have an appropriate mechanism of
oversight in place by the end of September 2004 (NSW Health Department
Circular 2003/84). The Australian Government Department of Health and
Ageing, along with the Australian Health Ministers’ Advisory Council, the
Medical Services Advisory Committee, and the New Zealand Ministry of
Health have established the Australian and New Zealand Horizon Scanning
Network, to provide advance notice of significant new and emerging technol-
ogies to health departments in Australia and New Zealand. And there is the
Australian Safety and Efficacy Register, New Intervention Procedures –
Surgical (ASERNIP-S), an initiative of the Royal Australasian College of
Surgeons, funded by the Commonwealth Department of Health and Ageing
(see Chapman et al., 2002).

Hopefully, these measures will reduce the inequities, but it remains the case
today that those who are unable, or unwilling, to pay for private health
insurance or the cost of the particular hospitalization also bear a dispropor-
tionate part of the burden of any Caplan-like moral obligation to participate in
surgical innovation.

The second difficulty that remains after we have attempted to justify surgical
training and innovation in our teaching hospitals is that the patients involved
in training and innovation are not recruited as altruistic volunteers.

In comparison, research involving humans is tightly regulated. It is subject
to an international agreement and administered in Australia by the National
Health and Medical Research Council’s National Statement (National
Statement, 1999). The oversight is designed, among other things, to minimize
participants’ risks and to ensure that they are proportionate to the benefits that
might be gained. It seeks to ensure that patient autonomy is respected, and that
participation is voluntary, free of coercion and based on altruism.4

Information statements for prospective participants in medical research
make it clear that they have an option not to participate, with clauses such
as, ‘Participation in this study is entirely voluntary: You are in no way obliged
to participate and – if you do participate – you can withdraw at any time.
Whatever your decision, please be assured that it will not affect your medical
treatment or your relationship with medical staff.’5

There is no corresponding process for surgical training involving humans.
There is no international agreement and no National Statement. In Australia,
we have a system that allows individuals who can afford it to opt out by paying
privately for ‘the doctor of their choice’ – someone who is never a trainee.
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But, because there is no convention that allows patients to opt out of having
their operations performed by trainee surgeons, the patients who remain in
the public system are not really altruistic volunteers. They have been selected
for use in training by the healthcare delivery system, and are generally not
given the option of whether or not they want to be involved. Moreover, at
times the consent process can be contaminated by a sort of organized inat-
tention to any additional risks that might be involved in being operated on by
a surgical trainee.

The situation for innovative procedures tends to be rather better than
training in terms of voluntary participation, and can be expected to improve
further when the various governance measures mentioned earlier have been
‘rolled out’ across the system.

Report cards

Such is the context in which we must judge the implications of surgeons’ report
cards for surgical training and innovation, assuming that it is within our guile to
devise report cards that provide meaningful measurements of surgical out-
comes and safety. These cards would have the potential to further confound
inequity within the Australian healthcare system. Alternatively they could help
improve it. They would be confounding if they ignored any risks associated
with surgical training and innovation, or the already-distorted distribution of
the risks. They would improve the system if they led to better measurement of
the risks and focused attention on the quality of care delivered during the
processes.

A recent Australian High Court case (Chappel v Hart, 1998) provides some
context for the dilemma that report cards pose. An ear, nose and throat
surgeon was found negligent as a result of an operation that had affected the
quality of his patient’s voice. Any risk to her voice was material to her (she was
a teacher) and surgeons are obliged to inform their patients of all material risks.
She should have been told that there was a risk that the operation would affect
her voice: she was not. What made the case a medico-legal precedent was that
the finding of negligence made against the surgeon was based, not on the
plaintiff convincing the court that she would not have gone ahead with the
surgery had she known of the risk, but rather that she would have found a more
experienced surgeon to do her operation.

Unfortunately, the decision implies that there is a direct correlation between
experience and surgical excellence or safety: the majority of the judges con-
cluded that the risk would have been lower had a more experienced surgeon
performed the operation. But more experienced surgeons may well not be any
safer than less experienced ones, provided they have all climbed beyond their
learning curve, and ultimately the most experienced will become less safe
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unless they are wise enough to retire before their skills decline. Julian Dussek’s
concept of a learning curve leading to a ‘plateau of experience’ seems a better
way to understand surgical prowess. A plateau has an up-slope and a down-
slope and varies in altitude.

Report cards should provide a better measurement of surgical excellence or
safety than the raw numbers assumed in the Chappel v Hart decision. Had they
been in place, they might have been used by the defendant to counter the more
experienced expert witness who testified against him. Perhaps they could have
been used to reassure the plaintiff and thus prevent the litigation in the first
place. Arguably, they could also have allowed the plaintiff to choose her ENT
surgeon from a list of those available according to their individual track
records and how much she was prepared to pay, because report cards have
the capacity to be used to justify high surgical fees for those with the best
records.

In Australia, there is no restriction on how much a surgeon can charge for an
operation performed in the private sector. Once they are trained, our surgeons
have no further obligation to the public sector and are able, if they wish, to
restrict their practices to the private sector. It can be forgotten that their skills
were originally acquired at the expense of those who can no longer afford to use
these surgeons. Report cards might mean that high fees come to be based more
firmly on performance than chutzpah and rhetoric, but there is a danger that
they will worsen the inequities we already have between the public and private
sectors.

Despite the risk they pose to distributive justice, enabling consumers to
select a better surgeon on the basis of measured outcomes and safety remains a
powerful motivation to introduce report cards. But the idea that report cards
could identify a continuum of surgical excellence, one that would enable all
participating surgeons to be placed in ranked order, is both misguided and
unnecessary. And it is the continuum that poses the greatest danger to distri-
butive justice, by fuelling competition for the ‘top dollar’.

It is misguided because the practical difficulties involved in defining exactly
what to measure in order to produce a rank order must devalue the ultimate
ranking obtained. The possibilities include practice volumes, outcome meas-
ures, survival ratios, complication rates and patient satisfaction. There would
be a need to stratify the measurements for the sickness, complexity and
difficulty of the cases undertaken by the surgeons and of the standard of the
resources available to them. Any result of this complex calculation must
involve measurements that are, at least in part, subjective and weightings
that are themselves dependent on value judgements.

Fortunately, there is no need to rank surgeons in this way. What the
community really requires is a measure of competence. It needs to be able to
identify surgeons who have never achieved competence in the procedures they
opt to perform. It needs to identify those who are past their prime. It needs to
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find those whose performance fluctuates into inadequacy from time to time,
perhaps because of drug or psychological problems. This would be best
accomplished not by attempting to use the report cards to produce an order
of ranking, but rather to document an agreed level of adequate performance,
which can be followed over time.

Adequacy data should be kept for both individual surgeons and for surgical
Units, enabling like to be compared with like. Teaching environments should
be compared with one another rather than with the private sector, and
individual surgeons’ data should recognize whether or not individual cases
were used in teaching or innovation. The data should also be used to identify
‘outliers’. Those who appear to be underachieving can then be investigated,
allowing remedial action to be taken if appropriate. Those who appear to be
overachieving may be able to provide insights that could help advance surgery
further.

Used in this way, report cards should have a positive impact on surgical
training and innovation. Recognizing that teaching and innovation are occur-
ring is fundamental to any potential benefit. Ignoring it would serve to keep the
issue underground and make surgeons reluctant to engage in training. It puts
trainees in an impossible position if they are expected suddenly to be the equal
of fully trained surgeons. Training occurs in Units that have all been formally
accredited for the purpose. Innovation in surgery is subject to an increasingly
sophisticated level of governance and volunteerism. There can be no argument
that an adequate standard of care needs to be delivered, despite the presence of
either teaching or innovation. The prospect of being compared with peer Units
and found to be an outlier would be a powerful incentive to optimize super-
vision and case-selection for trainees. Identifying the cases that have been
involved in teaching and innovation in the card dataset will also improve
our ability to accurately measure the risks incurred by the patients involved.

I am reminded of a favourite aphorism of one of my surgical mentors
(Jerome DeCosse, personal communication, 1982). Whenever anyone sug-
gested using some new-fangled piece of equipment in surgery, he would remind
us that ‘A fool with a tool is still a fool.’ Surgeons’ report cards need to be used
wisely.

Notes

1. The Gorton Government (1968–71) introduced a schedule of doctors’ fees on which
health insurance arrangements are based. The schedule applied only to services
provided in hospitals and thus contained mostly surgical services. Originally based
on the Australian Medical Association’s list of recommended fees, it was taken over
by the Federal Government, and health insurance companies’ rebates were set so as
to return all but a small ‘gap’ that remained the responsibility of the patient to pay.
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Adherence to the schedule resulted in a gap of no more than 5 dollars initially. But
surgeons were still able to charge more than the listed fee, resulting when they did in
a bigger gap than 5 dollars. Access to public hospitals as non-chargeable patients was
subject to a means test and senior doctors in the public hospitals provided their
services on an honorary basis.

2. The Whitlam Government (1972–75) introduced Medibank. With this change, the
Federal Government of Australia started to pay the majority of most doctors’ fees.
The payments included general practitioner services provided outside hospitals,
where the government paid 85 per cent of the scheduled fee. Doctors could bill
their patients ‘up front’ (the patients were subsequently reimbursed the 85 per cent),
or they could choose to ‘bulk bill’ the patients, charging the 85 per cent of the
scheduled fee directly to the Government and waiving the remainder. The govern-
ment reimbursed patients 75 per cent of the scheduled fee for services provided in
hospitals and health insurance providers reimbursed the remainder. Charges over
the schedule resulted in a gap for which the patient was responsible. Access to public
hospitals as non-chargeable patients remained subject to a means test. Senior doctors
in the public hospitals were paid an hourly rate for services that had previously been
provided on an honorary basis.

3. The Hawke Government (1983–91) introduced Medicare. It allowed all Australians
to access public hospitals as non-chargeable patients irrespective of their means. An
assumption that senior doctors would provide services to these patients at the hourly
rates that had applied under Medibank led to much industrial unrest (The Doctors’
Dispute), and ultimately revised payment schedules were developed for senior
doctors treating non-chargeable patients in public hospitals that were accepted by
the doctors.

4. However it can still be argued that many individuals who participate in research that
involves risk (as opposed to inconvenience) do so mostly in the hope that they might
personally be helped by the intervention that is being tried. The same cannot be said
of the risks associated with learner surgery.

5. Sydney South Western Area Health Service Ethics Review Committee (Central
Zone) has an on-line application form template with advice to applicants that
includes the statement quoted above as a suggestion for inclusion in the
Participant Information Statement.
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Doctors’ report cards: a legal perspective
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Introduction

The concept of report cards for doctors is one aspect of accountability for
medical practitioners’ conduct, success rates, efficiency and effectiveness in
communication. Report cards for doctors and for health institutions at this
stage have no formal legal status, although, like a variety of other documents,
they have the potential to be utilized in an evidentiary sense as a yardstick
for delineating acceptable from actionable conduct. In the past, ethical codes of
conduct and practice, guidelines and protocols have all been used by both the
civil courts and disciplinary tribunals as indicia of whether medical practi-
tioners who have not complied fully with them have breached their duty of care
to patients. An important question for the future is whether doctors’ report
cards can, or should, fulfil a similar function. If so, a secondary question is how
they can be framed so as to minimize the potential for misuse.

The impetus toward enhanced professional accountability has been gener-
ated and facilitated by the law for two decades. It has become a core character-
istic of latter-day tort law and disciplinary law, in particular, as the informed
consent revolution continues to redefine what is required of medical practi-
tioners’ interactions with their patients.

This chapter contextualizes the phenomenon of doctors’ report cards within
the impetus toward greater accountability by health service providers. It con-
tends that doctors’ report cards are an inevitable development, against which
doctors’ performance to some extent will be measured, but that care needs to
be taken in developing such report cards so that expectations are reasonable, so
that the contents of report cards achieve their objectives and so that they do not
have counter-productive consequences. In particular, it is contended that
report cards should be framed in such a way and contain sufficient disclaimers
for it to be unlikely that courts and tribunals will utilize them uncritically as the
ultimate measuring point for the work of medical practitioners.

Informed Consent and Clinician Accountability: The Ethics of Report Cards on Surgeon Performance.
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The changing culture

Many have remarked upon the shift in countries such as the United States,
Canada, Australia and to a lesser degree the United Kingdom, away from
deference to the medical profession towards an insistence on provision of
relevant information so as to enable the exercise of patient choices. This is
part of the demand that professional paternalism and elitism be abandoned in
favour of participatory decision-making between health professionals and
patients, wherever possible.

The United States

The affirmative duty to disclose medical risks was first imposed upon the
medical profession by the decision of the United States Court of Appeals for
the District of Columbia in Canterbury v Spence, 464 F 2d 772 at 784 (DC Cir
1972) in which Robinson J. held that ‘Respect for the patient’s right of self-
determination on particular therapy demands a standard set by law for physi-
cians rather than one which physicians may or may not impose upon them-
selves.’ However, proof of negligence and of its consequences for a given patient
is far from straightforward. A case which has prompted considerable contro-
versy in this regard has been that of Johnson v Kokemoor 199 Wis 2d 615, 545
NW 2d 495 (1996). Ms Johnson sued Dr Kokemoor for failing to inform her
adequately of the risks associated with surgery to remove a brain aneurysm. A
jury returned a verdict in Ms Johnson’s favour, finding that ‘a reasonable
person in the plaintiff’s position would have refused to consent to surgery by
the defendant if she had been fully informed of its attendant risks and advan-
tages’ (at 620–1). On appeal, Dr Kokemoor argued that the trial court erred by
admitting evidence of his limited experience in performing the particular type
of operation, which he had failed to disclose fully, and a comparison of the
‘morbidity and mortality rates for this type of surgery among experienced
surgeons and inexperienced surgeons like himself’ (at 621). Specifically,
Dr Kokemoor had reassured Ms Johnson that the ‘risks associated with her
surgery were comparable to the risks attending a tonsillectomy, appendectomy
or gall bladder operation’, namely around 2 per cent. However, this significantly
understated the risks; the medical studies he had relied on ‘reported morbidity
and mortality rates of fifteen [15] per cent’ for even the most accomplished
surgeons, and other evidence fixed the rate at 30 per cent when the surgery was
performed by a doctor of Dr Kokemoor’s limited experience (at 644).

The Wisconsin Supreme Court upheld the admissibility of evidence con-
cerning Kokemoor’s limited experience and the relative risks of morbidity and
mortality. Cautioning that informed consent cases are necessarily ‘fact-driven
and context-specific’, the court stopped short of ‘always requir[ing] physicians
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to give patients comparative risk evidence in statistical terms to obtain
informed consent’. Nonetheless, it held that ‘[t]he fundamental issue in an
informed consent case is less a question of how a physician chooses to explain
the panoply of treatment options and risks necessary to a patient’s informed
consent than a question of assessing whether a patient has been advised that
such options and risks exist’ (at 646–7). It found that, as Dr Kokemoor had
elected to explain the risks confronting the plaintiff in statistical terms, he
could not complain when the plaintiff demonstrated that Dr Kokemoor had
‘dramatically understated’ those risks by also using statistical evidence (at 647).

Canada

In 1980 the Canadian Supreme Court also recognized an obligation on the part
of medical practitioners to provide substantial information to patients,
although it was cautious in its usage of the expression ‘informed consent’
(Reibl v Hughes [1980] 2 SCR 880; see also Hopp v Lepp [1980] 2 SCR 192
at 210).

In Ciarlariello v Schacter [1993] 2 SCR 119 the Supreme Court was asked
again to consider the provision of patient consent, on this occasion in the
context of testing for a cerebral aneurysm and where consent may have been
withdrawn. It held that every patient’s right to bodily integrity encompasses
the right to determine what medical procedures will be accepted and the
extent to which they will be accepted. It emphasized that the right to decide
what is to be done to one’s own body is based on the principle of autonomy
and includes the right to be free from medical treatment to which a person
does not consent.

The Supreme Court of Canada was invited to reconsider its position in Reibl
17 years later in Arndt v Smith [1997] 2 SCR 539, a case in which Ms Arndt sued
Dr Smith for costs associated with rearing her daughter, who was congenitally
injured by chickenpox that Ms Arndt contracted during her pregnancy. She
contended that had Dr Smith properly advised her of the risk of injury to her
foetus, she would have terminated the pregnancy and avoided the costs she had
instead incurred. The majority in the Supreme Court held that, when deter-
mining whether the loss claimed by Ms Arndt was caused by Mr Smith’s failure
to advise of the risk, the court should adopt the test set out in Reibl v Hughes,
observing that the test relies on a combination of objective and subjective
factors in order to determine whether the failure to disclose actually caused the
harm of which the plaintiff complains. The test requires that the court consider
what the reasonable patient in the plaintiff’s circumstances would have done if
faced with the same situation. The trier of fact must take into consideration any
‘particular concerns’ of the patient and any ‘special considerations affecting the
particular patient’ in determining whether the patient would have refused
treatment if given all the information about the possible risks.
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The majority held that it was appropriate to infer from the evidence in the
particular case that a reasonable person in the plaintiff’s position would not
have decided to terminate her pregnancy in the face of the very small increased
risk to the foetus posed by her exposure to the virus which causes chickenpox.
While Ms Arndt did make a very general inquiry concerning the risks asso-
ciated with maternal chickenpox, the majority found that there was nothing to
indicate to the doctor that she had a particular concern in this regard. It upheld
the finding of the trial judge that the failure to disclose some of the risks to the
foetus associated with maternal chickenpox did not affect Ms Arndt’s decision
to continue the pregnancy to term. It followed that the failure to disclose did
not cause the financial losses for which she sought compensation.

The United Kingdom

In the United Kingdom the Bolam test (Bolam v Friern Hospital Management
Committee [1957] 1 WLR 582 at 586–7) as reformulated in Sidaway v Governors
of Bethlem Royal Hospital [1985] AC 871 at 881 has been the law for in the
order of 40 years: ‘[A] doctor is not negligent if he acts in accordance with a
practice accepted at the time as proper by a responsible body of medical opinion
even though other doctors adopt a different practice.’ Lord Diplock in Sidaway
(at 895) held that the Bolam test extended to the provision of information by
doctors to patients about risk. As he put it, to decide what risks the existence of
which a patient should be warned about and the terms of such a warning is as
much an exercise of professional skill and judgement as any other part of a
doctor’s comprehensive duty of care to a patient. However, the majority in
Sidaway declined to apply the doctrine in Canterbury v Spence (see above).

The Bolam test was moderated to some extent by the House of Lords in 1997
in Bolitho v City and Hackney Health Authority (1997) UKHL 46; (1998) AC
232 where it was held that ‘in cases of diagnosis and treatment there are cases
where, despite a body of professional opinion sanctioning the defendant’s
conduct, the defendant can properly be held liable for negligence [on the
basis that] . . . . it cannot be demonstrated . . . that the body of opinion relied
upon is reasonable or responsible.’ The evolving position in the United
Kingdom was pushed to the next step by the House of Lords in the specific
context of failure to warn of risks in Chester v Afshar [2004] UKHL 41.
A surgeon had operated on a patient’s back and did not warn her of the
small (1 per cent–2 per cent) but unavoidable risk that the operation might
have a seriously adverse result, known as cauda equina syndrome. This is what
ensued for the patient, although it was in no way the result of procedural
negligence by the surgeon. The patient sued, alleging not that she would never
have had the operation if she had been given advice about the risks but that she
would not have consented to the surgery on the day and would have consulted
with others about whether to submit to the surgery.
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The scenario divided the House of Lords 3:2. At first instance, the trial judge
found the surgeon liable in damages. The House of Lords by a bare majority
affirmed the trial judge’s decision, all members emphasizing the contemporary
significance of warnings about risk. For the purposes of this chapter, the
approach to obligatory warnings by a medical practitioner is the most impor-
tant aspect of the decision. Many of the statements by the Law Lords are
indicative of an increasing international convergence of judicial (and com-
munity views) about patient entitlements. It is significant too, that much of the
rhetoric from the Law Lords was in terms of patient ‘rights’, and that they
expressed themselves in unequivocal language.

Lord Bingham, for instance, stressed that the obligation of the surgeon to
advise the patient of the risks of cauda equina syndrome ‘is not in doubt. Nor is
its rationale: to enable adult patients of sound mind to make for themselves
decisions intimately affecting their own lives and bodies’ (at [5]). Lord Steyn
was more expansive, holding that what he termed ‘the correlative rights and
duties of the patient and the surgeon’ must be kept in mind:

The starting point is that every individual of adult years and sound mind has a right to
decide what may or may not be done with his or her body. Individuals have a right to
make important medical decisions affecting their lives for themselves: they have the
right to make decisions which doctors regard as ill advised. Surgery performed without
the informed consent of the patient is unlawful (at [14]).

He emphasized that a surgeon owes a legal duty to a patient to warn him or her
in general terms of possible serious risks involved in the procedure, the only
exception being where it would be contrary to the best interests of the patient.
Lord Steyn commented, ‘In modern law medical paternalism no longer rules
and a patient has a prima facie right to be informed by a surgeon of a small, but
well established, risk of serious injury as a result of surgery’ (at [16]). By way of
rationale, he identified that a rule requiring a doctor to abstain from performing
an operation without the informed consent of a patient serves two purposes: it
tends to avoid the occurrence of the particular physical injury the risk of which a
patient is not prepared to accept, and it ensures that due respect is given to the
autonomy and dignity of each patient (at [18]).

It was with this philosophical background that the House of Lords
approached the issue of whether causation was established sufficiently for the
plaintiff to be awarded compensatory damages. By majority it found that there
was causation, as a matter of public policy, in spite of the fact that the plaintiff
had not proved that, had it not been for the surgeon’s failure to provide her
with information about risks, she would not have submitted to the operation.

Australia

In 1992 the Australian High Court followed to some degree in the United
States tradition in Rogers v Whitaker (1992) 175 CLR 479. In the context of a
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woman particularly anxious about the possible results of an operation upon
her vision, it rejected the United Kingdom Bolam test and in its place changed
the yardstick, following the North American example, and focusing upon the
needs of patients for information. It did so in the context of advice to a patient
of the risk of succumbing to a remote risk (1:14 000) of ophthalmic surgery and
contracting sympathetic ophthalmia, thereby losing sight in both eyes. The
patient had expressed anxiety about risks to her vision and had been reassured
by the surgeon.

The High Court held that the law imposes on a medical practitioner a duty
to exercise reasonable care and skill in the provision of professional advice and
treatment. It classified the duty as a ‘single comprehensive duty covering all the
ways in which a doctor is called upon to exercise his skill and judgement’ and
endorsed the view to this effect of Lord Diplock in Sidaway, finding that the
duty extends to the examination, diagnosis and treatment of the patient, as well
as the provision of information in an appropriate case. The Court held that
medical practitioners must advise patients of what it termed ‘material risks’
inherent in proposed treatment. It held that a risk is material if ‘in the circum-
stances of the particular case, a reasonable person in the patient’s position, if
warned of the risk, would be likely to attach significance to it or if the medical
practitioner is or should reasonably be aware that the particular patient, if
warned of the risk, would be likely to attach significance to it’ (at 490). It
expressed this responsibility to be subject to the doctrine of therapeutic
privilege, under which in certain limited circumstances doctors remain free
to withhold information from patients on the basis of the significant counter-
therapeutic effects that provision of the information would be likely to have.
The court grappled with the question of causation. McHugh, Kirby and
Gummow JJ specifically endorsed the English ‘subjective approach’, and
found that the question to be asked is what the particular patient would have
done in terms of treatment or a procedure, if given the proper warning by the
medical practitioner.

After just under a decade, the High Court in Rosenberg v Percival [2001] 205
CLR 434; was urged to reconsider its ‘material risks’ test in light of the many
criticisms that had been made of its ruling in Rogers v Whitaker (see e.g.
Kerridge and Mitchell, 1994; Robertson, 1991; Schuck, 1994; Olbourne, 1998;
Mendelson, 1998; McInness, 1998; Girgis, Thomson and Ward, 2000). It
declined to do so, emphatically endorsing its previous approach. Justice Kirby
wrote the most extensive judgment. He held that reasons of both principle and
policy supported the stringency of the Rogers v Whitaker approach: ‘the rule is a
recognition of individual autonomy that is to be viewed in the wider context of
an emerging appreciation of basic human rights and human dignity. There is no
reason to diminish the law’s insistence, to the greatest extent possible, upon
prior, informed agreement to invasive treatment, save for that which is
required in an emergency or otherwise out of necessity’ (at [145]). He held

284 Informed consent and clinician accountability



that it is desirable to recognize that defects in communication demand the
imposition of minimum legal obligations, so that ‘even those providers who
are in a hurry, or who may have comparatively less skill or inclination for
communication, are obliged to pause and provide warnings of the kind that
Rogers mandates’ (at [145]). He observed that the collateral advantages of such
an approach include redressing to some degree the risks of conflicts of interest
and duty which a provider may sometimes face in favouring one healthcare
procedure over another, and to redress the inherent power inequality between
the professional provider and a vulnerable patient (at [145]).

How ever, the obligati on to provide informati on suff icient to enab le patient
decisio n-making is only part of the guid ance give n latte rly to health practi-
tioners by the High Court. In the importa nt dec ision of Chappel v Hart (1998 )
195 CL R 232, a diffe rent aspec t of the advice requir ed to be given to pati ents
was the focus of the litigati on. The patie nt req uired a Dohlman ’s P ouch
proced ure to addr ess a blockag e in her thro at. As in Rogers v Whitaker , the
patie nt w as con cerned about the risk s of the pro cedure and a sked about
wheth er there was a specif ic adv erse resu lt that cou ld ensue from the operat ion.
This me ant that, like Mrs Wh itaker, she fell into the category of patie nts for the
purp ose of provisi on of informati on about ‘mate rial risks’ for whom extra
informati on need s to be supplied because of their esp ecial anxieti es or con-
cerns (see too the pati ent in Chester v Afshar ). The surgeo n simply reassu red
her. Ultimat ely, it was concede d that the surgeo n should hav e warned her that
there was a possibility that the patient’s oesophagus could be punctured, that if
certain bacteria should be present, then mediastinitis could ensue, that in such
circumstances she could suffer damage to her laryngeal nerve, and thus that her
voice could be affected (see Bennett and Freckelto n, 2006 ).

As in the later English case of Chester v Afshar, the more difficult question to
be decided in Chappel v Hart was whether this was all the information that
should have been provided by the surgeon. The alternative in Chappel v Hart
was that the surgeon might also have communicated to her that he had
performed only a modest number of such procedures, and that a surgeon
who had performed many more would carry a lower risk of setting in train the
events that could lead to an adverse impact on her voice – namely, puncturing
her oesophagus. The other question that the High Court considered was
whether the failure to provide her with information about risks brought
about any harm, given that the procedure in this instance was not elective, as
it was in Rogers, but had to be performed to avoid the patient dying.

By majority, the Court held that the patient had suffered harm by reason of
the failure of the surgeon to respond adequately to his patient’s inquiry. It held
that she was deprived of the chance of having the operation performed by a
more experienced surgeon who would have run a lower risk of the adverse
results. The patient at trial testified under oath that had she been told of the
risks of the operation she would have sought out the most experienced surgeon
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available so as to minimise the risks that she was running. Justice Gaudron was
the strongest on the point, holding that it was the surgeon’s duty to inform the
patient that there were more experienced surgeons practising in the field. Justice
Kirby inclined to a similar effect, commenting that ‘intuition and common sense
suggest that the greater the skill and more frequent the performance, the less
the risk of perforation’ (at [97]).The court also endorsed the position that
where a person suffers an injury in the immediate aftermath of a tortious act,
there is a rebuttable presumption that the tort has caused the injury.

Many aspects of the decision have proved controversial. At one level the
analysis of Gaudron J., in particular, has much to commend it in terms of
obligating doctors to supply to patients a category of information likely to make
a difference as to whether or not they provide consent to a surgical or other form
of health intervention. The information required by a patient, after all, extends
beyond just the actuarial risks applicable to a particular procedure. There are
other factors that bear upon the predictable outcome. Included among these are
the proficiency of the practitioner (including his or her experience in the
procedure), and the conditions obtaining at the particular healthcare facility.
However, it has been pointed out that there is also a significant downside to a
common law or legislated obligation to provide information about levels of
proficiency and experience which could potentially impact on the risks run by a
particular patient in submitting to the procedure at the hands of the particular
practitioner (see, e.g. Freckelton, 1999).

Under the formulation of the duty expressed by Gaudron J., if the healthcare
practitioner knows that another (more experienced or more skilful) practi-
tioner may run a lower risk in a procedure, in particular a surgical procedure,
the practitioner must tell the patient because that knowledge could make a
difference to the patient’s provision of consent.

The environment within which report cards are emerging

A fact-finding dilemma for curial and disciplinary decision-makers is to gauge
whether what has been done by a medical practitioner in a particular instance
is in conformity with accepted practice, common conduct or whether the
doctor is an outlier, unrepresentative of the community of views about ortho-
dox or at least minimum standards of practice. Doctors’ report cards are
coming into being in a legal environment in which both tort and disciplinary
law regularly seek yardsticks against which to measure treatment outcomes and
doctors’ conduct. Doctors’ report cards are just one of the yardsticks. They sit
alongside:
* codes of ethics;
* codes of practice;
* clinical guidelines;
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* hospital protocols and regulations;
* statistical analyses of levels and types of service;
* legal decisions of the courts and tribunals; and
* disciplinary body advisories.
Part of the new culture in which report cards take their place is that in the early
part of the twenty-first century, dramatically increasing amounts of informa-
tion are being made available to consumers in order to enable them to make
more informed evaluations of whether they wish to have procedures under-
taken on them, by which doctor, when, in what circumstances, and at which
facility. Examples of such information are the material made available by the
National Health Service in the United Kingdom about ‘primary care trusts’
and about hospitals, as well as by the Society of Cardiothoracic Surgeons
in relation to mortality rates for coronary artery bypass surgery from the
fewer than 200 United Kingdom cardiac surgeons. Controversy continues to
attach to the data made available and the uses to which both the public
and those working in institutions can put the information (see Marshall,
Mohammed and Rouse, 2004). As of April 2006, the United Kingdom Healthcare
Commission published the risk-adjusted survival rates for cardiac surgery, reported
both in terms of cardiac units and individual surgeons (http://heartsurgery.
healthcare commission.org.uk/Survival.aspx). The new system is further discussed
in the introduction to this volume.

In a number of areas it has already become the norm for medical practi-
tioners to make available information as to the apparent success of procedures,
the incidence of rehospitalisations, the incidence of relapses and the rates of
death in the aftermath of surgery. There is a background to the provision of
such information in respect of cardiac surgery in both the United States and
now the United Kingdom (see, e.g. Green and Wintfeld, 1992; Neil, Clarke and
Oakley, 2004), although in North America such documentation has been
generated in relation to fields of medicine as diverse as caesarean section
cases (see, e.g. Pennsylvania Cost Care Containment Council, 1999) and
diabetes treatment (see, e.g. Bavley, 2006). In the United Kingdom an impetus
toward provision of individual practitioner data was given by the revelations
flowing from the Bristol Royal Infirmary Inquiry of 2001 and the government’s
commitment, first announced in 2004, to publish additional information
about individual consultant outcomes (Bristol Royal Infirmary Inquiry,
2001; Milburn, 2002). For the United States report cards have been regarded
by some as an incident of managed care (see, e.g. Coile, 1999; Kaplan, 1998),
and praised or reviled accordingly.

Part and parcel of the increased access to consumer information is the
making available to patients and potential patients of information about
conditions placed upon doctors’ registration or licensure status, as well as
information about civil actions successfully undertaken against them. Thus,
for instance, in respect of Californian medical practitioners, from 1 January
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1998, malpractice judgments and awards of any amount are disclosed by
the Californian Medical Board (see http://www.medbd.ca.gov/). However, the
policy issues relating to making publicly accessible all issues pertinent to the
registered status of medical practitioners are far from straightforward. Many a
patient would want to know about whether a doctor’s substance dependency,
bipolar disorder, sexual behaviours, cognitive decline or physical illness had led
to a condition, limitation or restriction being placed upon their registration:
whether by voluntary act on the part of the doctor or by order of a regulatory
authority. However, doing so discloses the practitioner’s personal health
information and is likely in the information age to devastate their capacity to
reintegrate into the practising community. It can preclude rehabilitation and
discourage doctors from seeking the medical assistance that they require for
conditions impairing their capacity to practise safely and competently.

The legal status of report cards

As yet there is little by way of authority about the likely impact of doctors’
report cards on civil actions for negligence or upon disciplinary hearings.
However, by analogy with the other kinds of reference points mentioned
above, what can be said is that report cards will constitute a further informa-
tion source against which doctors will be measured. When a doctor’s results
from, say, cardiac surgery, are below that which is statistically ‘normal’, the
doctor is likely to be required to explain why this is so. An onus will shift, in an
evidentiary sense, to justify why performance is substandard from a statistical
perspective. On occasions, this will be a straightforward task – on the basis of
their patient profiles, for instance – but on other occasions the statistics have
the potential to bear eloquent witness to a pattern of unacceptably poor
performance.

Two particular parallels can be identified. In Australia it is common for
professional service review committees to be called upon to hear allegations of
overservicing against medical practitioners (see Bell, 2005). Such allegations
derive from statistical review of doctors’ consultation or prescription patterns
(see, e.g. Yung v Adams (197) 80 FCR 453; Oreb v Willcock [2004] FCA 1520;
Hutcher v Cohn [2004] FCA 1548) when they deviate significantly from the
mean. On occasions, by reason for instance of their particular form of practice,
doctors are able to justify ‘by exceptional circumstances’ their levels of service
and prescribing; on other occasions the statistics reveal aberrant and problem-
atic forms of practice.

Another yardstick that has been utilized on occasions is clinical guidelines.
In a number of decisions in the United Kingdom and Australia, for instance,
reference has been made by courts to clinical guidelines to ascertain accepted
and conventional approaches to dealing with presenting symptomatology
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(see Freckelton, 2002). Thus, in an English case where the standards of the
cervical screening program had not been complied with, slides having been
labelled ‘negative’ for no satisfactory reason, the Court of Appeal declined to
interfere with the trial judge’s decision which utilized the standards as a
yardstick for competent practice (Penney, Palmer and Cannon v East Kent
Health Authority [2000] Lloyd’s Rep Med 41). In the important decision of
Airedale NHS Trust v Bland [1993] AC 789, the House of Lords considered
guidelines produced by the Medical Ethics Committee of the British Medical
Association in relation to the discontinuance of artificial nutrition and hydra-
tion for patients in a permanent vegetative state. Lord Goff stated that a doctor
acting in conformity with the guidelines would be acting in accord with a
responsible and competent body of relevant professional opinion. The impor-
tance of clinical guidelines, including in the legal context, has led the National
Health Service (1996) to issue guidance upon the assessment of guidelines,
recommending that they should be technically valid, reproducible, reliable,
cost-effective, representative, clinically applicable, flexible, clear, reviewable,
clearly documented and amenable to clinical audit.

Forms and terms of report cards

It is apparent though, that it is simplistic to speak in terms of doctors’ report
cards generally – there are many forms. An example is that to which reference
has previously been made – information about the disciplinary history of a
medical practitioner. However, there are many others. Some report cards
contain little by way of quantitative data. They are principally qualitative and
dependent upon doctors’ self-reports or patient satisfaction reports (see, e.g.
Lowe, 2005). By contrast, some report cards deal in raw numbers and focus
upon the incidence of adverse outcomes in the aftermath of particular proce-
dures. Some enable ready comparison of practitioners’ data against those of
others. Some are framed explicitly against averages and include risk-adjustments
(e.g. the United Kingdom Healthcare Commission’s data in relation to cardiac
surgery – see above); others do not.

An issue for the legal system relates to the advantages perceived by medical
practitioners in generating such information (voluntarily or by compliance)
and in portraying such information in a particular way. The motives can vary
significantly. Zuger (2005) has commented:

Past efforts to grade doctors have been clumsy at best. The names on all the ‘Best Doctor’
lists tend to reflect old boys’ networks rather than actual merit. Internet sites posting
doctors’ credentials let consumers weed out true miscreants, but not evaluate the
remaining multitudes. But far more precise rankings lie just over the horizon, with
doctors publicly graded and paid by the good results they achieve. Medicare announced
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the first such program this winter: a pilot ‘pay for performance initiative’ will reward
large group practices with bonuses for keeping their elderly patients vaccinated, their
cardiac patients properly medicated and their diabetics well controlled. It is only a matter
of time before individual doctors are similarly ranked and paid.

Wh at has be come apparen t is that report cards po se at least six majo r risks:
* They can be utilized by indivi duals and institutio ns in an attemp t to obtain a

perceived co mpetitive advantage over pro fessional rivals;
* They may result in em ployment pres sures for ‘und er-rating’ doctor s;
* Comparativ e data may be deceptive by failing to in clude relev ant informa-

tion or by being skew ed in ord er to present unreliab le impre ssions;
* They may lead to the pract ice of defensive medicin e;
* They may lead to patie nts with a ris ky pro file or who may wors en the

statistics be ing exclu ded from pro cedures; and
* They may be misu nderstood by cou rts and tribun als, and so become reified

as the gold standard against w hich doctors ’ perf ormance and outcom es in
all ci rcumstance s should be compare d.

Regu latory issues have em erged in relation to some docto rs’ probity in respect
of pro vision of perf ormance data, and also in respect of mislead ing claims
based upon proffere d data. Another difficul ty in an increasing ly compet itive
env ironm ent for pro vision of medi cal servic es is for prac titioners to a ct
cou nter-the rapeutically in an effort to enhan ce their report cards artificial ly.
There is a risk of doctors avoiding patients with high risk profiles – such as
advanced age, difficult clinical conditions or risk factors such as previous
treatment failure, relapse, or a history of smoking (see e.g. Moscucci et al.,
2005 ; Fisc ella and Fran ks, 1999 ). Furthermo re, there is a dang er that t he most
experienced, best resourced and most expensive practitioners will be in a
position to load their success rates, while those working in less advantaged
conditions may appear by comparison to have impoverished skill levels by
reason of artefacts in figures and factors that will adversely impact upon their
apparent rates of success and proficiency.

An aspect of the risks of inaccurate perception is that doctors’ ‘success rates’
are affected by many factors. They extend beyond the actuarial calculation of
success and relapse rates for certain procedures. They include the functionality of
particular teams within units, hygiene practices and infection rates at particular
institutions, as well as factors as elusive as morale, resource prioritisation and
workplace satisfaction amongst practitioners and those working with them.

In addition, there are many factors that, in principle, require fine-grained
analysis of medical practitioners’ safety and performance. While by a certain
age surgeons’ performance will drop away, it does not follow that with
experience necessarily come higher levels of performance and lower rates of
error. Suboptimal performance can be caused by multifarious factors such as:
the emotional or psychological condition of the practitioner; the state of
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freshness or exhaustion or stress of the practitioner; the recent drinking habits
of the practitioner; the level of work satisfaction or morale of the practitioner;
the quality of peer review engaged in by the practitioner; the level of super-
vision exercised over the practitioner; and the extent of ongoing medical
education engaged in by the practitioner.

Naturally, such personal information cannot be made publicly available,
even if it could be collated. In short, while coarse-grained information such as
actuarial data on procedures’ success rates and even practitioners’ success rates
in respect of a particular procedure are helpful data, the concerned patient
would profit from much in the way of additional information indicating trends
and other factors. Even sophisticated data such as those of the United
Kingdom Healthcare Commission in respect of cardiac surgery are obfusc in
respect of the adjustments caused by particular risk factors. This means that
their utility for a given patient with a particular risk factor or constellation of
risk factors is limited.

In 1998 Epstein (p. 1691) argued that ‘Most of all, we need to find better
ways to use quality reporting to empower purchasers and consumers and
improve quality of care.’ The situation has changed little, with the succeeding
years bringing an avalanche of publicly available information about diverse
procedures, individual medical practitioners and specific healthcare facilities.

From both the perspective of effectively providing information to members
of the public (the ostensible reason for report cards) and minimizing the risks
of report cards being misunderstood in courts and tribunals, there is a need for
sophisticated presentation of cocktails of relevant information. As such infor-
mation will be utilized in civil litigation and disciplinary forums whenever
there is deviation from or adherence to norms within such data, the way in
which the data are presented will be vital.

There is a need for co-ordinated efforts to construct report cards in such a
way that they do not discourage practitioners from procedures that are in the
public interest, but which meaningfully assist patients in important decision-
making, and provide a level of assistance to courts and tribunals in need of
measures against which to assess the conduct and performance of medical
practitioners. As advised by the National Health System Guidelines on
Guidelines (see above), the framing of report cards needs to be done in such a
way as to ensure flexibility and to communicate effectively the limits of the
information contained in them. What follows, amongst other things, is that such
data must neither be too prescriptive nor framed in such a way as too readily to
permit the interpretation that adverse inferences or assumptions should neces-
sarily be made in respect of outliers or low/high scorers. If this objective is not
achieved, the risk is that the legal system will inadvertently misuse and mis-
understand the information in report cards. The challenge is genuinely to
enhance patient decision-making (without generating alarm or complacency)
and to avoid medicine by statistics and uncritical trial by numbers.
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